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HIS one compact volume contains the 

most complete and thorough discus- 
sion yet to appear of that difficult and 
perplexing phase of banking administra- 
tion—the management of the bond port- 
folio of a bank. 

An increasing amount of attention and 
discussion have been given in recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your Bank” 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secondary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled directly and imme- 
diately with this basic concept is the thesis 
that, in order to accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations and admin- 
istration in this field. As Mr. Robert M. 
Hanes, former President of the American 
Bankers Association, says, you must 
“*know your bank.”’ 
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ERE is a new book for the bank 

credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 
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HIS book covers every phase 

of the management of an es- 

tate by a bank, acting as 

executor or trustee under a 
will, from the probate of the will to 
the filing of the final account. 


It includes chapters on the collec- 
tion of assets, custody of the estate, 
commissions and compensation of ex- 
ecutors and trustees, appraisal and 
inventory, debts and claims, continua- 
tion of the decedent’s business, in- 
vestment of estate funds, family al- 
lowance and exemptions, legacies and 
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A major portion of the book is given 
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trustees. The rules established by the 
statutes and decisions in this respect 
are strict and must be carefully fol- 
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The book is based on the statutes of 
the different states and the decisions 
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found sound arguments showing 
wherein the banking institution is 
preferable to the individual as execu- 
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and a host of other time and labor saving services offered 


today, banking facilitates the vital flow of war material. 
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Liability of Officers of Bank for Nonfeasance 


An officer of a bank is not liable for a loss resulting from 
the acts or negligence of another officer, unless he is personally 
chargeable with negligence in the matter. Officers and di- 
rectors of a bank are not insurers of the fidelity of the agents 
whom they have appointed, who are not their agents, but the 
agents of the corporation; and they cannot be held personally 
responsible for losses resulting from the wrongful acts or omis- 
sions of other directors or agents, unless the loss is a conse- 
quence of their own neglect of duty. Mere nonfeasance of 
officers and directors of a bank does not create individual lia- 
bility for such wrongful acts. Chester-Cambridge Bank & 
Trust Co. v. Rhodes. Supreme Court of Pennsylvania, 31 
Atl. Rep. (2d) 128. 

A director of a trust company and two associates obtained 
a mortgage loan of $40,000 from the trust company. A 
“straw man,” to whom title to certain property had been con- 
veyed by the director and his associates, gave as security for 
the loan a bond and mortgage on the property appraised at 
$90,000 by a committee of the trust company. Later a trust 
officer of the trust company, without the knowledge or partici- 
pation of the director and the president of the trust company, 
transferred the mortgage from the commercial department to 
a mortgage pool operated by the trust company. Subsequent 
to the taking over of the trust company by the banking com- 
missioner, the plaintiffs, trustees of the trust company mort- 
gage pool, brought this action against the director and another 
as executors of the president’s estate and against the director 
individually to compel them as defendants to withdraw the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) $1066, 
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bond and mortgage from the mortgage pool and replace them 
with cash or equivalent securities and to pay all arrearages of 
interest and taxes. Plaintiffs contended that defendants as 
officers of the trust company were individually liable for a 
technical breach of trust resulting from the transfer of the 
bond and mortgage to the mortgage pool by the trust officer 
as agent of the trust company. 

It was held that the director and president were not in- 
dividually liable for the technical breach of trust. The evi- 
dence clearly showed that neither the director nor the presi- 
dent of the trust company requested the transfer of the bond 
and mortgage, took any part in it or had any knowledge con- 
cerning it and received no benefit therefrom. The transfer 
was made by other officers and employees of the trust com- 
pany entrusted with the duty of supervising trust investments. 
At most the defendants could have been charged with was 
nonfeasance and as such they were not individually liable. 
The defendants as officers of the trust company were not lia- 
ble for a loss resulting from the acts or negligence of another 
officer, unless they were personally chargeable with negligence 
in the transfer. In its opinion, the Court wrote: 

We have been unable to find any authority in this jurisdiction 
for the imposition of liability on these officers and directors. The 
only case cited by the court below in support of its decree is Bailey 
et al. v. Jacobs, 325 Pa. 187, 189 A. 320. That was.a suit by stock- 
holders of a corporation against its president for malfeasance and mis- 
feasance—making use of his office and corporate funds for personal 
profit. There is no analogy whatever between that case and the one 
now before us. 


It is true that a director or officer of a corporation may have 


personal liability for damages suffered by third persons when he 
knowingly participates in a wrongful act. See Malone v. Pierce, 
231 Pa. 534, 80 A. 979; Warner v. McMullin, 131 Pa. 370, 18 A. 
1056. But where, as in this case, directors or officers are charged 
with nonfeasance, no individual liability attaches. This has always 
been the rule in this jurisdiction. See Spering’s Appeal, 71 Pa. 11, 
10 Am. Rep. 684; Swentzel v. Penn Bank, 147 Pa. 140, 23 A. 405, 
415, 15 L. R. A. 305, 30 Am. St. Rep. 718; Cohen et al. v. Maus 
et al., 297 Pa. 454, 147 A. 103. In the latter case we held that di- 
rectors of a corporation could not be charged with individual lia- 


bility for conversion of property by the corporation of which they 
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had no actual knowledge. However (297 Pa. at page 458,147 A. 
103), Justice Schaffer, afterwards Chief Justice, pointed out that 
a director who participated actively in the conversion would have 
been personally liable. The case therefore admirably illustrates the 
different consequences attendant upon malfeasance and nonfeasance. 
See also In re Mechanics’ B. & S. Ass’n No. 2’s Estate, 202 Pa. 589, 
596, 52 A. 58; 2 Segal, Pennsylvania Banking and Building & Loan 
Law, 256 et seq. 

The fact that Frank Rhodes was president of the corporation, 
and, as such, charged with general supervision of its affairs, does not 
serve to make him liable for the misconduct of other officers merely 
by virtue of his office. In Folwell v. Miller, 1906, 2 Cir., 145 F. 
495, at page 496, 10 L. R. A., N. S., 332, 7 Ann. Cas. 455, it was 
said: “The president of the corporation is an agent of very exten- 
sive, but not unlimited, powers. He is not personally liable because 
of his official capacity, any more than are the directors or stock- 
holders, for torts committed by the corporation, in the absence of 
personal participation in the tortious act. As an agent, he is not 
liable for the acts of misfeasance or nonfeasance of his subordinate 
agents or employees. Bath v. Caton, 837 Mich. 199; [Brown] Paper 
Co. v. Dean, 123 Mass. 267; Brown v. Lent, 20 Vt. 529; Murray v. 
Usher, 117 N. Y. 542, 23 N. E. 564; National Cash Reg. Co. v. Le- 
land [1 Cir.], 94 F. 502, 387 C. C. A. 372; Arthur v. Griswold, 55 
N. Y. 400.” “As a general rule one officer of a bank is not liable 
for a loss resulting from the acts or negligence of another officer, 
unless he is personally chargeable with negligence in the matter.” 
7 Corpus Juris, page 568; 9 C. J. S., Banks and Banking, § 120. And, 
in Briggs v. Spaulding, 141 U. S. 182, 147, 11 S. Ct. 924, 929, 35 
L. Ed. 662, Chief Justice Fuller, speaking of the personal responsi- 
bility of officers and directors of a bank, said: “They are not in- 
surers of the fidelity of the agents whom they have appointed, who are 
not their agents, but the agents of the corporation; and they cannot 
be held responsible for losses resulting from the wrongful acts or 
omissions of other directors or agents, unless the loss is a consequence 
of their own neglect of duty, either for failure to supervise the business 
with attention, or in neglecting to use proper care in the appointment 
of agents.” As to the duty of supervision, it was said, quoting from 
Scott v. Depeyster, 1 Edw. Ch., N. Y., 513, 541: “I know of no law 
which requires the president or directors of any monied institution 
to adopt a system of espionage in relation to their secretary or cashier 
or any subordinate agent or to set a watch upon all their actions.” 
See also United States v. Stone Cliff Coal & Coke Co., 1934, 
D.C. S. D. W. Va., 6 F. Supp. 1, 5. 


Plaintiffs have cited Section 326 of the Restatement of ‘Trusts 
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which reads: “A third person who, although not a transferee of trust 
property, has notice that the trustee is committing a breach of trust 
and participates therein is liable to the beneficiary for any loss caused 
by the breach of trust.” This rule, and its relation to officers and 
directors of a corporate trustee, is discussed at length in Section 
326.3 of Scott on Trusts, Vol. III. It is sufficient for the present 
case to point out that neither Frank nor Samuel Rhodes had notice 
of the technical breach of trust resulting from the transfer of the mort- 
gage to the pool, and that neither participated in it. Under such 
circumstances, and under the rule of our cases relating to the respon- 
sibility of corporate officers and directors, they are not subject 
to individual liability to plaintiffs. 





Right of National Banks to Pledge Security for 
Deposit of Public Money 


A deposit with a national bank of money paid into state 
courts in actions between private persons, for loss of which a 
city would be liable, is public money within the meaning of the 
federal statutes and a pledge of national bank’s assets as se- 
curity for such authorized deposit of public money is valid. 
Federal Deposit Ins. Corporation v. Tremaine, United States 
Circuit Court of Appeals, Second Circuit, 188 Fed. Rep. 
(2d) 827. 

A national bank, designated by state comptroller as de- 
positary of court funds, received deposits of moneys which had 
been paid into state courts in actions between private persons. 
The national bank in turn delivered to the comptroller $115,- 
000 in bonds to secure the deposit of court funds. Later the 
national bank became insolvent and the comptroller sold the 
bonds and transmitted the proceeds to one of the defendants 
who happened at the time to be acting chamberlain of the 
City of New York. Plaintiff, receiver of national bank, 
brought this action against defendants for conversion of the 
bonds pledged by the national bank as security for deposits 
made with it. Plaintiff contended that the national bank had 
no authority to pledge the bonds under federal laws and that 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §392. 
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the defendants in dealing with the bonds or with their proceeds 
were guilty of conversion and made themselves personally 
liable. 


It was held that the national bank could pledge its assets 
as security for deposit. The deposit was held to be public 
money within the meaning of the federal statutes and thus a 
valid pledge. Although it is settled law that a national bank, 
unless expressly so authorized, has no power to pledge its assets 
as security for any deposit and such pledge is void, neverthe- 
less there is a federal statutory exception wherein national 
banks designated by the Secretary of the Treasury as deposi- 
taries of public money are authorized to give satisfactory se- 
curity, by the deposit of United States bonds and otherwise 
for the safekeeping and prompt payment of the public money 
deposited with them. Later, however, in order to enable 
national banks to compete with state banks for the deposit of 
public money of the states in which they did business, the 
statute was amended by providing that a national bank might 
also “upon the deposit with it of public money of a State or 
any political subdivision thereof give security—of the same 
kind as is authorized by the law of the State—in the case of 
other banking institutions in that state.” In the instant case 
the bonds pledged by the insolvent national bank were of the 
same kind as those authorized by the State in the use of state 
banks. The question of whether the deposits were public was 
to be determined as a federal question and not dependent on 
whether such a deposit was deemed public money under the 
law of the state where security was given. In its opinion, 
the Court wrote: 


This is an appeal by the defendants from a summary judgment, 
holding them liable for the conversion of certain bonds which had be- 
longed to the Fort Greene National Bank of Brooklyn, N. Y., and 
which it had pledged as security for deposits made with it. The 
deposits were of moneys which had been paid into state courts in ac- 
tions between private persons: payments for the benefit of infants 
in actions for personal injuries, or of beneficiaries of trusts, or the like. 
The Comptroller of New York had designated the bank as a depositary 
of court funds under § 44-c of the New York State Finance Law, 
Consol. Laws, c. 56, and the bank had delivered to him $115,000 in 
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bonds to secure the deposit of such funds. The bank became in- 
solvent, the Comptroller sold the bonds and transmitted the proceeds 
to that one of the other defendants who chanced at the time to be 
acting as Chamberlain of the City of New York, or as its City 
Treasurer; and these proceeds that official either deposited in an- 
other bank, or paid out to the persons entitled. The theory of the 
action, which was brought by the bank’s receiver is that the bank 
had no authority to pledge the bonds under the amendment of 1930 
to § 90 of Title 12 U. S. C. A., 46 St. L. 809; and that the defend- 
ants in dealing with them or with their proceeds were guilty of con- 
version, and made themselves personally liable. So the district court held 
upon motion for summary judgment, and the defendants have ap- 
pealed. The only question which we need discuss is whether the 
pledge was valid, since if it was, the defendants were justified in their 
dealings with the property. 

It is indeed settled law that a national bank, unless expressly so 
authorized, has no power to pledge its assets as security for any 
deposit, and that the pledge is void. Texas & Pacific Ry. Co. v. 
Pottorff, 291 U. S. 245, 54S. Ct. 416, '78 L. Ed. 777; City of Marion 
v. Sneeden, 291 U. S. 262, 54 S. Ct. 421, 78 L. Ed. 787; Yonkers 
v. Downey, 309 U. S. 590, 60 S. Ct. 796, 84 L. Ed. 964. Section 90 
of Title 12 U. S. C. A., however, created an exception; it directed 
the Secretary of the Treasury to “require” any national banks which 
he designated as “depositaries of public money .. . to give satisfac- 
tory security, by the deposit of United States bonds and otherwise, 
for the safekeeping and prompt payment of the public money de- 
posited with them.” So § 90 stood from the time of its enactment 
in 1864 until 1930, and up to that time the pledge here at bar would 
have been undoubtedly void. In that year, however—avowedly in 
order to enable national banks to compete with state banks for the 
deposit ‘of the “public money” of the states in which they did business 
—§ 90 was amended by providing that a national bank might also, 
“upon the deposit with it of public money of a State or any political 
subdivision thereof, give security .. . of the same kind as is authorized 
by the law of the State ... in the case of other banking institutions 
in the State.” Since the bonds pledged by the insolvent bank in the 
case at bar were of the same kind as those authorized by the State 
of New York in the case of New York banks (§ 4, sub. 8, State 
Finance Law of New York), the question resolves itself into whether 
the deposits were of “public money.” The Fourth Circuit held in 
Hood v. Hardesty, 94 F. 2d 26 that that phrase was to be deter- 
mined as a federal question: i. e., that Congress did not mean to make 
it dependent upon whether the deposits secured were deemed “public 
money” according to the law of the state where the security was 
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given. We agree; the only condition upon the privilege which de- 
pends upon state law is that state banks shall be “authorized” to 
give security in similar cases, and there is no reason to import any 
other. Conceivably a state may “authorize” its banks to give se- 
curity for deposits, although it does not consider the deposit as “pub- 


_lic money”; a national bank would be “authorized” to give similar 


security, provided Congress should be deemed to regard the deposit 
as “public money.” Conceivably, a state may “authorize” its banks 
to give security for deposits which it considers as “public money” 
but which Congress should not be deemed so to regard; a national 
bank would not be “authorized” to give similar security. 

There can be no doubt that the deposits here involved were “pub- 
lic money,” if we follow what the Supreme Court actually decided in 
Inland Waterways Corporation v. Young, 309 U. S. 517, 60 S. Ct. 
646, 84 L. Ed. 901 and Woodring v. Wardell, 309 U. S. 527, 60 S. Ct. 
652, 84 L. Ed. 908. In the first of these cases a national bank had 
pledged bonds to secure three deposits: one, that of the Inland Wa- 
terways Corporation; another, that of the Fleet Corporation; the 
third, that of the Secretary of War on behalf of the Canal Zone; and 
a majority of the court held that the pledge was valid as to all three 
accounts. ‘The deposit of the Inland Waterways Corporation was 
made up of its own funds, and the only question was whether it made 
a difference that the depositor was not the United States, but a 
corporation all of whose shares it owned. So far the decision did 
not touch the issue here at bar. The Fleet Corporation, however, 
had two deposits: one, made up of its own money, like the deposit of 
the Inland Waterways Corporation; but the other—called the “Agent 
Good Faith Deposit Account”—made up of moneys paid as security 
for the “performance of sales or purchase proposals submitted” to 
the Fleet Corporation ; that is of the money of bidders for contracts to 
purchase vessels from the Corporation. ‘Those bidders who were 
not awarded any contract were entitled to reclaim their deposits— 
the money belonged to them. Those to whom contracts were awarded 
were not so entitled; if they performed, it became part of the purchase 
price; if they defaulted, it was forfeited. Thus a part—presumably 
much the greater part—of this deposit was beneficially that of private 
persons. The deposit of the Canal Zone was made up, substantially 
in whole, of money deposited by individuals for money orders, or as 
postal savings deposits. The United States was liable to make good 
any deficiency of the “Good Faith” deposit of the Fleet Corporation and 
of the money order and postal savings deposits of the Zone, just as the 
City of New York was liable for any deficiency of the court funds 
deposited in the insolvent bank now at bar. Chapter 186, § 1, of the 
Laws of 1908, as amended by Chapter 185 of the Laws of 1927. More- 
over, it was plainly as much a governmental function for the state 
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to receive moneys paid into court, as for the United States to receive 
the earnest money of bidders for its ships, or postal savings deposits 
and payments for money orders. There can be no purely govern- 
mental function than the maintenance of courts and the care and 
distribution of moneys collected by litigation for wards of the court. 

When therefore the court held valid the pledge which secured 
all these deposits indiscriminately, it necessarily held as to the “Agent 
Good Faith” fund of the Fleet Corporation and as to the Canal 
Zone deposits, that money in which only private persons had any 
beneficial interest might be “public money.” It could do so, so far 
as we can see, only because the United States was liable for any 
deficiency, just as the City of New York was liable for the deficiency 
here. The plaintiff answers that even so, the court had no such 
theory in mind, but meant to decide no more money than that the 
moneys of a corporation owned by the United States were moneys 
of the United States. The chief argument undoubtedly was that the 
difference was only formal between money held by the United States 
and money held by a corporation all whose shares it owned. The 
primary cleavage was as to whether the statute should be read literally, 
and the decision must be taken at least as insisting in general upon 
a liberal interpretation. ‘That alone seems to us to go far towards 
the result we reach ; but in addition it was most unlikely—if anyone had 
supposed that there was a valid distinction between money benefically 
owned and money privately owned for which the United States was 
liable—that the minority should not have used it as an argument for 
affirming at least so much of the decision below. Again, when Mr. 
Justice Frankfurter spoke of the funds as “for all practical pur- 
poses, Government funds; the losses, if losses there be, are the Govern- 
ment’s losses” (page 524 of 309 U. S., page 650 of 60 S. Ct., 84 
L. Ed. 901), it is hard to believe that he was not including those 
accounts whose loss would be a government loss, although the govern- 
ment had no beneficial interest in them. For these reasons we be- 
lieve that we should not resort to the expedient, at best of extremely 
dubious propriety, of saying that although the court decided the 
point, it really did not mean to do so. 

We should ourselves independently have reached the same result. 
The situation is the usual one of creditor, principal and surety, in 
which the principal gives security. When as here the surety is cer- 
tain to be solvent, he is the only party interested in the security upon 
the principal’s insolvency, as is manifest from the fact that if the 
surety pays he may avail himself of the security. § 141 (b), Security, 
American Law Institute, Reinstatement of the Law. In the case at 
bar, although the original deposit could not have been used for or- 
dinary governmental purposes, upon the only occasion when the se- 
curity could become important—the bank’s insolvency—the money 





als 


Peery 


Ot 0 a ts 2a a LL rhs Ay SAIN i ee ea Rel ner a ot 


srasasntciaentonahia Avert 


ncaa lA ENON a AEN TL htt aS nin 





Finn alec sie SS 


aereey 


BA ALM ch ACEO ASIII Se RN ah ha ak Ser Gt Joe ie cn 


ne matt rs 


masaintcintebshianvere 


cr Nt AB sk i at a 


THE BANKING LAW JOURNAL 423 


which would pay the deficiency, would be “public money” in the strict- 
est sense; and it seems to us not unduly to strain the language to 
think of that money as becoming a substitute for the original deposit, 
and therefore as itself a deposit secured. Certainly, it makes not 
the slightest practical difference to the losers—the taxpayers—whether 
they must make up a deficiency to private persons, or whether they 
lose money collected for the general purposes of government. No in- 
telligible public policy which would require security in one case would 
not require it in the other. Moreover, we should otherwise defeat 
the underlying purpose of Congress, which was to allow national 
banks to compete with state banks on equal terms for the deposits of 
states, cities and the like. Lewis v. Fidelity & Deposit Co., 292 U. S. 
559, 564, 565, 54 S. Ct. 848, 78 L. Ed. 1425, 92 A. L. R. 794; Fi- 
delity & Deposit Co. v. Kokrda, 10 Cir., 66 F. 2d 641, 642. As we 
have suggested, it is conceivable that there may be deposits which 
a state regards. as public and which Congress would not, and, if there 
are, perfect parity has not been secured; but that disparity is not 
likely to be serious, and the failure to realize the purpose with theo- 
retical perfectiqn should not excuse a failure to realize it so far 
as we can. There is no surer guide in the interpretation of a statute 
than its purpose when that is sufficiently disclosed; nor any surer 
mark of over solicitude for the letter than to wince at carrying out 
that purpose because the words used do not formally quite match 
with it. 

The decision of the Tenth Circuit in Mermis v. Jackson, 93 F. 2d 
579, is on all fours, for the plaintiff is mistaken in seeking to dismiss 
it merely as an interpretation of the Kansas statute. Judge Phillips 
had to show that the statute “authorized” a Kansas bank to pledge 
security for such deposits because that is a condition upon § 90; the 
earlier part of his opinion was directed only to that. Nor is either 
Branch v. United States, 100 U. S. 673, 25 L. Ed. 759; or Coudert v. 
United States 175 U. S. 178, 20 S. Ct. 56, 44 L. Ed. 122, contrary 
to our conclusion. In each the plaintiff was the owner of property 
which had been seized and sold pending forfeiture proceedings which 
ended in its favor. The proceeds were deposited in a bank which 
was a designated depositary for “public money,” and which became 
insolvent before the final decree exonerating the property was entered, 
and the unsuccessful action against the United States was based upon 
the theory that the money had been covered into the Treasury. In 
Branch v. United States the proceeds had been paid into court and 
the clerk deposited them in the bank without any authority of the 
Secretary of the Treasury, and without warrant of law. In Coudert 
v. United States, the marshal had done the same thing, but the plain- 
tiff invoked as a distinction a later statute which justified depositing 
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such proceeds with the Assistant Treasurer of the United States. 
The court reserved judgment as to what it would have decided, had 
the marshal followed the statute, holding only that, since he had not, 
the case did not differ from Branch v. United States. Neither of 
these decisions is relevant here. The only thing decided, or which 
could have been decided, was whether the Unitd States was liable and it 
could be liable only in contract, “express or implied.” § 41 (20) 
and § 250, Title 28 U.S.C. A. It was necessary to decide no more 
than whether the United States had actually taken property to which 
it had no title. United States v. Great Falls Manufacturing Co., 112 
U.S. 645, 5 S. Ct. 306, 28 L. Ed. 846. No question could arise 
as to whether, if it had taken over such money, it would have been 
“public money” within § 90. So far as appears, it would have been, 
had the United States been liable at all; and any expressions in either 
opinion as to “public money” are to be read in that light. 





Bank Not Negligent in Collecting Checks on 


Indersements of Corporate Officers 


Where a bank without notice of any infirmity in an instru- 
ment or defect in title of prior indorser accepts, for deposit, 
in an account of a regular depositor in no way identified with 
payee corporation, checks payable to the corporation and in- 
dorsed by an officer or an agent who were authorized to in- 
dorse checks for deposit in corporation’s account in another 
bank, said acts of the bank do not constitute such negligence 
as would render the bank liable for proceeds to assignee of 
checks under a collateral agreement with payee corporation. 
In such circumstances the bank is a holder in due course of 
the checks. Webb v. Baltimore Commercial Bank. Court 
of Appeals of Maryland, 31 Atl. Rep. (2d) 174. 


Plaintiff entered into an agreement with a liquor com-. 


pany (herein referred to as “National”) whereby National 
would bottle liquor furnished by plaintiff and ship it to buyer 
designated by plaintiff. The National also agreed that all 
money, checks or drafts in payment of deliveries were to be 
given to the plaintiff in their original form. Pursuant to the 


: NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §297. 
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agreement National shipped plaintiff’s product to a North 
Carolina company and received from said company, in pay- 
ment of this shipment, two checks for $500 and $194 respec- 
tively. The check for $500 was drawn on a North Carolina 
Bank, payable to the order of National. This check was in- 
dorsed “National Wholesale Liquor Co., Sidney M. Jacobs, 
President,” and by him delivered to one Felhden, the purchas- 
ing agent of National. This check was cashed by one Kopil- 
nick, who was a depositor of the defendant bank, and de- 
posited by Kopilnick in his account with defendant bank. The 
defendant bank credited Kopilnick with the amount of the 
check and later collected the same from the drawee bank. 
The check for $194 was likewise drawn on a North Carolina 
Bank, payable to the order of National. ‘This check was in- 
dorsed ‘National Wholesale Liquor Co., by Sol Felhden” 
and was cashed for him by Kopilnick, who deposited it in his 
account in the defendant bank. Kopilnick was credited with 
the amount of $194 by defendant bank, who in turn collected 
it from drawee bank. Both checks were to be delivered to 
plaintiff under agreement with National. Plaintiff brought 
this action against the defendant bank to recover the proceeds 
of the two checks collected by the bank for Kopilnick, its de- 
positor, and alleged that the indorsements on the checks were 
unauthorized and fraudulent. Plaintiff alleged that defend- 
ant bank was negligent and that it failed to exercise ordinary 
care in accepting for deposit and collecting the two checks 
payable to National on the indorsements of a single officer in 
one case, and of an agent, in the other. Plaintiff also alleged 
defendant was guilty of a breach of trust for which it was 
liable to plaintiff. Both the officer and agent of the National 
were authorized to indorse or negotiate checks for National 
“for deposit in its regular account in the Maryland Trust Co.” 

It was held that the acts of the defendant bank in accept- 
ing for deposit in an account of one of its depositors not con- 
nected with National the two checks without any notice of 
infirmities or defects in title of the prior indorsers did not con- 
stitute such negligence as would render defendant bank lia- 
ble for proceeds of the checks to plaintiff. The defendant 
bank was a holder in due course of the checks which on their 
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face gave no notice of any interest of plaintiff therein or of 
any infirmity or defect in title of prior indorsers. The de- 
fendant bank was not compelled nor would it be practicable 
for any bank in transactions of this sort to inquire as to 
authority of president and purchasing agent to indorse checks 
for National. Such failure to inquire is not such a violation of 
ordinary banking practice as would render the defendant bank 
liable for proceeds of checks. The defendant bank, in the ab- 
sence of any evidence showing that it had no notice of the 
agreement between plaintiff and the National, was not guilty 
of any breach of trust rendering it liable to the plaintiff. . In 
its opinion, the Court said: 


The gist of the complaint is alleged “negligence” of the appellee 
bank and “its failure to exercise ordinary care in accepting for deposit 
and collecting checks payable to a corporation on the endorsement 
of a single officer, in the one case, and of a mere agent, in the other.” 
Appellee is also charged with a “breach of trust for which it is liable 
to him” (appellant). 


However, the facts alleged in the bill do not support the pleader’s 
conclusions of negligence or breach of trust. These facts are, sub- 
stantially, that the appellee bank’s connection with this entire business 
was confined to its acts in accepting from one of its regular patrons 
deposits which included the respective checks in question, collecting 
them and crediting their depositor’s account with the proceeds in 
regular course. This depositor, Kopilnick, is not charged in the 
bill with any fraud, nor is he identified in any way as being an officer 
or agent of the payee, National. Moveover, the bill expressly states 
that Sidney M. Jacobs, the president of the payee corporation, and 
Sol Fehlden, the purchasing agent who signed the agreement which 
is the basis of this suit, were authorized to endorse or negotiate checks 
for National “for deposit in its regular account in the Maryland Trust 
Company,” although for no other purpose. The two checks in ques- 
tion, bearing the endorsement of the said president and the said agent, 
respectively, of the payee corporation, came to the appellee bank for 
deposit to the account of one of its patrons, with nothing about the 
checks, themselves, to put appellee on notice of any interest therein 
of appellant, or on notice of any infirmity in the instrument, or de- 
fect in the title of the prior endorser, Kopilnick. Not only was there 
no indication of bad faith in the transaction as it came to the appellee 
but, on the contrary, there was upon it the stamp of regularity and 
good faith. ‘Thus the appellee became a holder in due course of the 
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checks in question within the definition of the Negotiable Instruments 
Act, Code, Art. 13, § 71. 


Appellant alleges in his bill that appellee was guilty of a violation 
of “ordinary banking practice” in accepting for deposit these checks 
of the payee corporation endorsed, in one case, by its president, and 
in the other by its agent, without having first ascertained the fact 
that said endorsements were fraudulent and unauthorized. However, 
the basis of our decision in this case cannot be “ordinary banking 
practice” whether that is as alleged in the bill or not. For the Court to 
so rule would mean imposing upon the working force of every such bank- 
ing institution, in the course of its routine business of the day, the 
obligation of investigating the endorsement of every corporation’s 
check which might be included in the day’s deposits of a regular patron, 
even when these checks are complete and regular upon their face, and 
where the depositor is not in any way identified with the payee cor- 
poration. To base our decision upon such “ordinary banking prac- 
tice” would be to extend the doctrine of negligence beyond the limits 
of reasonableness or practicability in the banking field. 


The other allegation of the bill upon which the appellant strongly 
relies is that the appellee, by its conduct in relation to these checks, 
knowingly participated in a breach of trust for which it is liable to 
appellant. There is no basis for this contention, however, in view 
of the fact that appellee had neither actual nor constructive notice 
of the agreement which is the basis of this suit. There was nothing 
about either of the checks which indicated the existence of any agree- 
ment collateral to it, or to put the appellee upon inquiry thereof. It 
is significant to note that at the time of the deposit of the checks in 
question, National, and subsequently its receivers, denied the validity 
of the assignment agreement of October 28, 1936, so that even if ap- 
pellee had actually made inquiry of the payee corporation (National) 
no interest of appellant in the checks would have been disclosed. 
Blacher v. National Bank of Baltimore, 151 Md. 514, 519, 135 A. 383, 
49 A. L. R. 1366. 


It is to be emphasized, also, that an essential to liability in a case 
of this character is a showing of facts in the bill of complaint that the 
defendant’s acts amounted to bad faith. Here the appellant was not 
a party to the checks, and for that reason, also, he is barred from 
claiming that the proceeds thereof in the hands of the appellee bank 
are impressed with any trust in his favor. Uniform Fiduciaries Act, 
Code, Art. 37A, § 4. 

The case of National Union Bank v. Miller Rubber Co., 148 Md. 
449, 129 A. 688, specially referred to by both appellant and appellee, 
is clearly distinguishable in both fact and theory from the case at 
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bar. In the Miller case, and those analogous to it, the endorsements 
on the payee corporation’s checks were an officer or agent there- 
of, who deposited the instrument in his own personal account and to 
his own credit, thus giving actual notice to the transferee of the ques- 
tionable character of the transaction and putting it upon notice to 
inquire further. In the case at bar the depositor with the appellee 
bank was one of its regular patrons, not identified with the payee 
corporation in any way, and the proceeds of the checks were not 
applied to the individual purposes of the endorsing officer or agent. 
In short, the facts alleged in the bill fail to show that the appellee’s 
acceptance of the checks for deposit was an act of bad faith. Under 
this test the appellee’s status as the “holder in due course” of the 
checks is confirmed, and there is consequently no liability on its part to 
the appellant. 


The right to recover in this case is based on the Webb agree- 
ment with National, and appellant claims that as National’s assignee 
he is subrogated to the rights of thie corporation against the proceeds 
of the checks in the hands of appellee. Assuming the correctness of 
this position, he would also be subject to all defenses against National’s 
claim, for, obviously, the rights of the assignee are no greater than 
those of his assignor. If either of the endorsements of these checks had 
been unauthorized and the payee’s funds diverted, the remedy would 
have been at law for money had and received, or by a bill in equity 
on the theory of a constructive trust impressed upon the proceeds 
of the checks in the hands of the appellee bank. Under either proce- 
dure the statute of limitations would have applied and National would, 
of course, have been barred from recovery in any suit filed after the 
statutory period. 


It is an established principle of equity that where there is a con- 
structive trust as to the proceeds of checks—and there could be no 
other kind of a trust applicable here—the statute of limitations will 
be applied in analogy to the law. In re Insolvent Estate of Leiman, 
32 Md. 225, 3 Am. Rep. 132. 

It is to be noted here that neither National nor its receivers made 
any claim whatever against the appellee for any alleged diversion of 
funds, and there is nothing in the record to indicate that appellant’s 
assignor, National, disclaimed the act of its president and its purchas- 
ing agent in endorsing the checks involved in this suit. On the con- 
trary, the facts indicate apparent acquiescence in these endorse- 
ments on the part of National. 

Therefore, under either of appellant’s theories of his case, his 
recovery is barred by limitations, in addition to other fatal defects 
in his bill of complaint. The decree appealed from must, therefore, 
be affirmed. 
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Telegraphic Acceptance of Draft Considered 
Binding Upon Acceptor 


Where a telegram was sent by an acceptor of a draft to a 
drawer, directing the drawer to draw a draft for a certain sum 
through a specified bank, and the bank on the faith of the ac- 
ceptor’s telegram paid $600 to drawer for the $600 draft drawn 
in compliance with the directions of the telegram, it was held 
that the telegram was an unconditional promise in writing 
to accept the draft before it was drawn and therefore an actual 
acceptance by the acceptor in favor of the bank to which it was 
shown and which received it for value. Hoffer v. Eastland 
Nat. Bank, Court of Civil Appeals of Texas. 169 S. W. 
Rep. (2d) 275. 

Defendant Hoffer (herein called acceptor) sent a telegram 
to the defendant Kirk (herein called the drawer) directing 
drawer to draw draft for six hundred dollars through a bank. 
The telegram was signed by the acceptor. Drawer thereupon 
presented telegram to the plaintiff bank and drew a draft for 
$600 with the plaintiff bank as payee. Drawer told plaintiff 
bank official that acceptor was indebted to him in excess of 
$600 and that as a result of a telephone conversation with the 
drawer concerning a draft for $600, the acceptor agreed to 
send him a telegram authorizing drawer to draw a draft on 
him for $600. The plaintiff bank sent the draft to the drawer 
relying on the promise and undertaking of the acceptor as set 
forth in the telegram. The draft was in the regular course of 
business presented to the acceptor and he refused to pay it. 
The acceptor contended that he sent the telegram to the 
drawer, as the drawer had requested over the telephone, in 
order that the drawer could get $600 on the draft. Plaintiff 
bank thereupon brought this suit against the drawer and the 
acceptor. There were also cross actions brought by the ac- 
ceptor against the defendant drawer and two others. ‘The ac- 
ceptor denied liability contending that his telegram directed 
to the drawer was not an acceptance of the draft; that there 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §10. 
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was want of consideration and that the plaintiff bank as 
payee of the draft was not holder in due course. Defendant 
acceptor also alleged that his acceptance of the draft, if any, 
was an accommodation acceptance and that, at the most, he 
was only secondarily liable because he received nothing of 
value from the transaction. 

It was held that the acceptor’s telegram was an uncondi- 
tional promise in writing to accept the draft before it was 
drawn and therefore an actual acceptance by the acceptor in 
favor of the plaintiff bank, to whom it was shown and who, 
on the faith thereof, received the draft for value. Although 
the plaintiff bank as payee of draft was not a holder in due 
course and therefore acceptor could have pleaded want of con- 
sideration as a defense to plaintiff’s action against him, it was 
nevertheless held that inasmuch as the plaintiff had paid $600 
to the drawer for the draft, the plaintiff bank was a holder 
for value within the meaning of the statute making’ the ac- 
ceptor an accommodation party liable to the plaintiff, although 
the plaintiff knew that the acceptor was only an accommodation 
party. The fact that the acceptor did not get any of the 
money paid by the plaintiff bank as payee to the drawer of 
the draft did not relieve the acceptor from liability to the plain- 
tiff bank. ‘The acceptor’s telegram enabled the drawer to ob- 
tain $600 from the plaintiff bank and caused the plaintiff 
bank to part with $600. This was a valuable consideration 
binding on the acceptor, the accommodation party, as between 
the acceptor and the bank even though the bank as payee was 
not the accommodated party. In its opinion, the Court said: 


But, regardless of the fact that the bank is an “immediate party” 
to the instrument and the payee therein and is not a holder in due 
course, it does not follow that Hoffer’s evidence sustained or even 
raised the issue of want of consideration against the bank. The bank 
is a holder for value. Sec. 29 of Art. 5933 provides: “An accommo- 
dation party is one who has signed the instrument as maker, drawer, 
acceptor, or indorser, without receiving value therefor, and for the 
purpose of lending his name to some other person. Such a person is 
liable on the instrument to a holder for value, notwithstanding such 
holder at the time of taking the instrument knew him to be only an 
accommodation party.” Hoffer’s purpose in sending the telegram 
and, as we have held, in accepting the draft was to enable the drawer, 
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Arnold Kirk, to obtain $600 from the bank on the draft. True, Hof- 
fer did not get any of the $600. It was not required that he do so 
in order for him to be liable to the bank. Sec. 29, Art. 5933, supra. 
Hoffer’s telegram enabled Kirk, the accommodated party according to 
Hoffer’s contention, to obtain $600 and caused the bank to part with 
$600. This was a valuable consideration binding on Hoffer, as be- 
tween Hoffer and the bank. Although the bank was named as the 
payee in the draft it was not the accommodated party and as a holder 
for value, the bank could enforce the draft against Hoffer, who ac- 
cepted it for the accommodation of Arnold Kirk. Bonner Oil Co. v. 
Gaines, 108 Tex. 232, 191 S. W. 552, Ann. Cas. 1918 C, 574; Ander- 
son v. Ladd, 131 Tex. 479, 485, 115 S. W. 2d 608; Gilbreath v. Cage 
& Crow, Tex, Civ. App., 198 S. W. 972; Thaxton v. Whitesides, Tex. 
Civ. App., 54 S. W. 2d 1059, 1060; Cantu v. Briscoe Motor Parts, 
Tex. Civ. App., 79 S. W. 2d 923, 924; Levy v. Kauffman, 5 Cir., 114 
F. 170; 6 Tex. Jur. 659. If Hoffer’s acceptance was for the pur- 
pose of paying $600 to Kirk on the debt Kirk alleged Hoffer owed 
him then, of course, there was consideration for Hoffer’s acceptance. 

We, therefore, conclude that the judgment for the bank against 
Hoffer and Arnold Kirk should be affirmed. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 





LIABILITY OF BANK TO UNITED STATES AS 
DRAWER OF CHECKS PAYABLE TO . 
FICTITIOUS PAYEES AND BEARING 

FORGED INDORSEMENTS 
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Washington Loan & Trust Co. v. United States; Riggs Nat. Bank of i 

Washington, D. C., v. Same; Columbia Nat. Bank of Washington v. 

Same; United States Court of Appeals for the District of Columbia, 
134 Fed. Rep. (2d) 59 


a cabin ine 





Where a signature of payee of a check is forged, it is wholly 
inoperative and gives no right to enforce payment unless the party 
against whom it is sought to enforce the right is precluded from 
setting up the forgery. Neither negligence in issuance of checks, nor 
late discovery of forgeries by drawer is a defense which a bank could 
seek under equitable estoppel doctrine since the drawer owes no duty 1 
to a bank with reference to the indorsements. A bank is under the ; 
duty to determine the genuineness of such indorsement and is liable 
upon its guarantee of the genuineness of prior indorsement appearing 
on forged check. 

One Stitley, an employee of the United States, as chief of the 
voucher unit of the accounts section of the National Park Service, 
made up fraudulent payroll vouchers for fictitious employees of an 
imaginary CCC camp. Stitley would then take the spurious vouchers ' 
along with legitimate vouchers to the office of the Chief of Finance i 
of the War Department each pay day. Stitley received from the 
Finance Officer the checks of both the persons on the legitimate and 
the persons on fraudulent payrolls. The legitimate checks he de- 
livered to the office of the Park Service, the spurious ones he retained, : 
forged thereon the signature of the payees, and either cashed or | 
deposited them to his account in one of the defendent banks, Stitley 
continued his forgeries for four years before being discovered by 
agents of the plaintiff, United States. Plaintiff brought these actions 
against the defendant banks to recover the amount of $84,880.83 paid 
to the defendant banks upon their presentation of 1072 United States 


la igh A ssn gh pabanainasiatcamshinieeinammesantantigitioon 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §587. 


eet hs ier ale es 2 


NGAI NS MANDIT PALI a tL 


432 





iain accent 


lsat eel 


loaatiaictalbic sia 


ete OP Re cate ho OE 


ACARI EE St NANO te SY 


a eens 


THE BANKING LAW JOURNAL 433 


Treasury checks bearing the forged indorsements. Defendant banks 
contended that the frauds of Stitley were made easy and possible 
because of the improper methods used by the United States in pro- 
tecting its funds, as a result of which the defendant banks were 
misled and induced to accept and pay the checks. The defendants 
also contended that the doctrine of equitable estoppel was applicable 
in the instant actions, on the ground that where one of two innocent 
persons must suffer for a loss caused by another, the one who made it 
possible for that other to cause the loss should in equity and good 
conscience be required to bear it. Defendants contended that on the 
basis of this principle plaintiff was guilty of gross negligence in the 
issuance of checks and that such negligence continued for a period 
of four years, and therefore was precluded from asserting its loss 
against the defendant banks. 

It was held that the plaintiff was entitled to recover from the 
defendant banks the amount paid to them on their presentation of 
the checks bearing the forged indorsements and neither negligence 
in issuance of the checks nor the late discovery of the forgeries was 
a defense which the defendant banks could interpose under the 
equitable estoppel rule since the plaintiff as drawer owed no duty to 
the defendant banks with reference to the indorsements. The de- 
fendant banks were under a duty to determine the genuineness of 
the indorsements and in this case accepted the checks solely on their 
own belief in their genuineness. 


Appeals from the District Court of the United States for the District 
of Columbia. 

Consolidated action by the United States of America against the 
Washington Loan & Trust Company, against the Riggs National Bank 
of Washington, D. C., and against the Columbia National Bank of 
Washington to recover amount of checks cashed by defendants on forged 
indorsements. From judgment for plaintiff, 47 F. Supp. 25, the de- 
fendants separately appeal. 

Affirmed. 

Mr, George P. Hoover, of Washington, D. C., with whom Messrs. 
Arthur Peter, Frank J. Hogan, Nelson T. Hartson, and Walter B. Guy, 
all of Washington, D. C., were on the brief, for appellants. 

Mr. Bernard J. Long, Assistant United States Attorney, of Wash- 
ington, D. C., with whom Assistant Attorney General F. M. Shea and 
Mr. Edward M. Curran, United States Attorney, of Washington, D. C., 
were on the brief, for appellee. 


GRONER, C. J.—This is an appeal from three judgments entered 
by the District Court on verdicts of a jury rendered by direction of the 
Court in a consolidated action against three Washington banks. 

On January 5, 1939, the United States brought three actions at law 
to recover from appellants $84,880.83 paid to them by the United States 
upon their presentation of 1072 United States Treasury checks bearing 
forged endorsements. The complaint in each case was in two counts, 
one alleging payment under a mistake of fact, the other payment upon 
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guarantees by the Banks of the genuineness of prior endorsements 
appearing on the checks. A trial to a jury was begun, but at the close 
of the appellants’ opening statement the Court directed a verdict for 
the United States. 

A summary of counsel’s opening statement is as follows: 

In early 1933 the President issued a proclamation establishing 
Civilian Conservation Camps in various national and state parks 
throughout the United States. By executive order the Chief of Finance 
of the United States Army was made disbursing officer of funds allo- 
cated to the various camps. Five or six camps were established in the 
Shenandoah National Park in Virginia. Each of the camps, in addition 
to the enrollees, had a facilitating personnel, consisting of one superin- 
tendent and eight foremen. Stitely, the person responsible for the 
forgeries, was chief of the voucher unit of the accounts section of the 
National Park Service. His duty was to prepare bi-monthly payroll 
vouchers, containing the names of the employees in the service, present 
them to the disbursing officers of the Government, and receive and 
distribute the checks drawn by those officers to the order of the employees. 
From July 15, 1933, to March 31, 1937, Stitely made up fraudulent 
payroll vouchers for fictitious or non-existent employees of an imaginary 
CCC camp in the Shenandoah National Park. The fraudulent payrolls 
conformed to the regular payrolls, except that they were on what is 
called a ‘‘short form voucher.’’ They, along with the legitimate long 
form vouchers, were taken by Stitely personally to the office of the Chief 
of Finance of the War Department each pay day. He explained to the 
disbursing officer that the short form voucher was used because the men 
whose names appeared on it were scattered around in different places 
in the Park and the amount of their compensation could not be deter- 
mined until pay day, when the Park Superintendent came to Washing- 
ton with the data. Stitely received from the Finance Officer the checks 
of both the persons on the legitimate and the persons on the fraudulent 
payrolls. The legitimate checks he delivered to the office of the Park 
Service ; the spurious ones he retained, forged thereon the signatures of 
the payees, and either cashed or deposited them to his account in one 
of the banks. Both the legitimate and fraudulent payrolls were made 
up with an original and two copies. The original was sent to the 
General Accounting Office, one copy was retained by the Finance Office, 
and the second copy, which was supposed to be sent to the National 
Park Service, was in each instance got and destroyed by Stitely. Al- 
though the War Department had inspectors whose duty it was to inspect 
the camps, Stitely’s imaginary camp was not discovered until April, 
1937. At that time another fund, out of which Stitely had been fraudu- 
lently withdrawing money, was discovered to be short. This induced 
a general examination of the camp finances and led to the discovery of 
Stitely’s forgeries. He was indicted, convicted and is now serving his 
sentence. 
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Counsel’s statement also included as facts to be shown the following: 

There were, at the beginning of the operation of the camps, confer- 
ences between the Park Service and the Finance Office of the Army with 
a view to arranging some system of accounting between the two offices, 
but no agreement was reached. While the payroll vouchers bore certain 
symbols relating to procurement, purpose number, and designation of 
appropriation, they bore no symbol designating the particular park in 
which the camp was located, with the result that there was no appro- 
priate means of checking against particular parks either the regular 
payroll vouchers or the fraudulent payroll vouchers. This condition 
continued, without proper books being kept, until a short time before 
the discovery of the forgeries. Stitley knew, counsel said, that the Park 
Service did not keep proper records and that it was unable to balance 
the books and consequently was bold in his wrongdoing. Stitely was, 
with the knowledge of the Disbursing Officer, in the habit of taking 
expensive trips to Florida, but always returned to be present on pay days. 
Stitely was a depositor in the West End office of one of the appellants, 
Washington Loan and Trust Company, and each of the checks sued on 
in the cases of the Trust Company and the Columbia Bank, another of 
appellants, was either cashed or deposited by him in this office of the 
Trust Company. Because of the proximity of this office to many Govern- 
ment buildings, Government checks aggregating several hundred thou- 
sand dollars were normally cashed there on pay days, the common 
practice being for one Government employee to present the checks of 
other employees, sometimes to as many as ten or fifteen. Consequently, 
there was nothing unusual in Stitely’s conduct, nor anything that might 
reveal to the bank dishonesty on his part. Counsel concluded that the 
frauds were made easy and possible by the improper methods adopted 
by the United States in protecting its funds, as the result of which the 
banks were misled and induced to accept and pay the checks. 

It is conceded, of' course, that on this appeal the facts stated by 
counsel are to be taken as undisputed. In this view the only question 
is whether the court below was justified, at this juncture, and on these 
facts, in directing verdicts for the United States. In the argument here 
the Banks invoke the equitable doctrine of estoppel, based on the rule 
that where one of two innocent persons must suffer for a loss caused by 
another, the one who made it possible for that other to cause the loss 
should in equity and good conscience be required to bear it. On this 
principle the Banks insist that the statement of facts to be shown made 
it clear that the Government was guilty of gross negligence in the issu- 
ance of the checks and that by reason of such negligence continuing, as 
it did, over a period of four or five years, during all of which time the 
Government failed to balance its accounts or reconcile its books, or to 
take proper measures to detect the frauds, it is not now, upon any 
equitable principle, entitled to throw the loss upon the Banks. 

On this question the United States concede that their rights are not 





436 THE BANKING LAW JOURNAL 


different from those of an individual or corporation in like circumstances. 
But their position on the question of negligence in the issuance of the 
checks and the late discovery of the forgeries is that neither is a defense 
which the Banks may interpose, since equitable estoppel may be invoked 
only if such negligence directly and proximately affected the conduct 
of the Banks. And this the United States say is not the case here, 
because the Government, as drawer, owed no duty to the Banks with 
reference to the endorsements, and made no representation with respect 
to them, and because the Banks were under a duty to determine the 
genuineness of the endorsements and accepted the checks solely on their 
own belief in their genuineness. The correctness of this principle, in 
general, is established by an overwhelming majority of the cases, both 
State and Federal. 

We need cite only a few’ to establish the rule, which is incorporated 
in the Negotiable Instruments Law (D. C. Code 1940, Sec. 28—124), 
that when a signature is forged it is wholly inoperative and gives no 
right to enforce payment, unless the party against whom it is sought 
to enforce the right is precluded from setting up the forgery. While 
most of the decided cases deal with parties in the relation of drawer 
and drawee, which is not this case, that is no reason for the application 
of a different rule. See United States v. National Exchange Bank of 
Providence, 214 U. S. 302, 29 S. Ct. 665, 53 L. Ed. 1006. 

The facts in the just cited case are, in their material aspects, the 
same as those here. There, as here, the checks were drawn by one agency 
of Government on another. There, as here, they were issued on fraudu- 
lent vouchers in regular form. There, as here, they were paid to the 
demanding bank upon the forged signatures of the payees. There, as 
here, the checks came into the possession of the banks without any express 
or implied representation by the Government of the verity of the 
endorsements or the title of the holder. There, as here, a large number 
of checks were involved. There, as here, the period during which the 
forgeries remained undiscovered covered some years. In such a state 
of facts the Supreme Court held that the bank, in paying the forged 
checks, acted wholly upon the apparent genuineness of the instruments 





1 Los Angeles I. Co. v. Home 8S. Bank, 180 Cal. 601, 182 P. 293, 5 A. L. R. 1193; 
United States Cold Storage Co. v. Central Mfg. Bk., 343 Ill. 503, 175 N. E. 828, 
74 A. L. R. 811; Jordan Marsh Co. v. Nat. Shawmut Bk., 201 Mass. 397, 87 N. E. 
740, 22 L. R. A., N. S., 250; Harmon v. Old Detroit Nat. Bk., 153 Mich. 73, 116 
N. W. 617, 17 L. R. A., N. S., 514, 126 Am. St. Rep. 467; Strang v. Westchester 
County Nat. Bk., 235 N. Y. 68, 1388 N. E. 739; Seaboard Nat. Bk. v. Bank of 
America, 193 N. Y. 26, 85 N. E. 829, 22 L. R. A., N. S., 492; Critten v. Chemical 
Nat. Bk., 171 N. Y. 219, 63 N. E. 969, 57 L. R. A. 529; Shipman v. Bank of State 
of N. Y., 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 821; Welsh 
v. German-American Bk., 73 N. Y. 424, 29 Am. Rep. 175; Armstrong v. Pomeroy 
Nat. Bk., 46 Ohio St. 512, 22 N. EB. 866, 6 L. R. A. 625, 15 Am. St. Rep. 655; 
Joseph Milling Co. v. First Nat, Bk., 109 Or. 1, 216 P. 560, 29 A. L. R. 358; Second 
Nat. Bk. v. Guaranty Trust & 8. D. Co., 206 Pa. 616, 56 A. 72; Fitzgibbons Boiler 
Co. v. Nat. City Bk. of N. Y., 287 N. Y. 326, 39 N. E. 2d) 897. 
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and the responsibility of those presenting them, that the Government, 
in the circumstances, was not charged with knowledge of its payees’ 
signatures, and that, consequently, its failure to detect the forgeries did 
not estop it from recovery. In other words, the failure of the Govern- 
ment to detect the fraud, though due to negligence, was not the cause 
of the loss, since in the whole transaction the Government and the bank 
dealt at arm’s length, and the primary obligation of the bank to see to 
the genuineness of the endorsements continued throughout. 

‘In Insurance Co. of N. America v. Fourth Nat. Bk. of Atlanta, D. C., 
12 F. 2d 100, 102, Judge Sibley, discussing the precise question here, 
said this: 


**I do not perceive that the equitable doctrine ought to apply that, 
if one or two equally innocent parties must suffer by the act of a third, 
the loss should be borne by the party through whose fault the injury 
became possible. The fraud of a trusted agent does not always fix the 
loss on his innocent principal, as against the third person injured, though 
the principal was careless. It does so only when the principal has failed 
in his duty. In this case the duty to see that these indorsements were 
genuine was on the bank, and those under whom it took, and not on the 
insurance company. The insurance company is not complaining of the 
acts of its fraudulent agent. It is complaining of the dereliction of the 
bank, a dereliction which seems to me to be clearly established by law. 
If my agent steal goods from me and sell them to another, who in turn 
sells them, unrecognized, to me, and gets my money for them, could I 
not recover my money on discovery that the goods were mine, and not 
his who sold them to me? Could he reply that I should have recognized 
my goods, and not bought them, or should have kept them. more safely, 
and not let my agent steal them? Could he say that we have had many 
such transactions, and because they are many I should not complain? 
The bare fact that he had gotten my money for them on his implied 
representation and warranty that the goods were his and he had a right 
to sell them would answer the question. 

‘The bottom, principle is the same in selling or collecting commercial 
paper, except for the ingrafted exception, arising from the nature of 
the subject-matter, that one must recognize his own or his drawer’s 
signature and alterations in his own paper, and must promptly report 
such mistakes as he was not bound to recognize on presentation, but 
subsequently discovered. This being the law of a single transaction, 
nothing is presented to alter it when transactions are multiplied.’” 





? Other like cases in the Federal Courts are: Fulton Nat. Bk. v. United States, 
5 Cir., 107 F. 24 86; Farmers Bk. v. United States, 5 Cir., 62 F. 2d 178; and United 
States v. National Bk. of Com., 9 Cir., 205 F. 433. Much oftener the question has: 
been answered in. State Courts and in the vast majority of cases the rule laid down 
is that negligence in detecting the fraud cannot be said to be the proximate cause 
of the payment by a bank of the forged paper, and that before the bank can justify 
payment it must be shown that the drawer was guilty of some act or conduct toward 
the drawee or holder equivalent to a representation. Typical of this class of cases 
are: Los Angeles I. Co. v. Home 8S. Bank, 180 Cal. 601, 182 P. 293, 5 A. L. R. 1193; 
United States Cold Storage Co. v. Central Bank, 343 Ill. 503, 175 N. E. 825, 74 
A. L, R. 811; Grand Lodge v. State Bank,.92 Kan. 876, 142 P. 974, L. R. A. 1915 B, 
815; Hardy v. Chesapeake Bank, 51 Md. 562, 34 Am. Rep. 325; Jordan Marsh Co. v. 
Nat. 8. Bank, 201 Mass. 397, 87 N. E. 740, 22 L. R. A., N. S., 250; City of St. P. 
v. Merchants Nat. Bk., 151 Minn. 485, 187 N. W. 516, 22 A. L. R. 1221; Board of 
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In Los Angeles Ins. Co. v. Home Sav. Bk., supra, note 2, at 182 P. 297, 
the Supreme Court of California rejected as a proper defense the facts 
that the drawer had drawn and delivered checks on false vouchers of a 
dishonest employee, saying: ‘‘.. . it is plain that such negligence did not 
contribute to or induce the acceptance by the banks of the forged indorse- 
ments. The forgery of the indorsements was entirely distinct from the 
issuance of the checks on false demands, and there was no relation 
between them.’’ 


And in United States Cold Storage Co. v. Central Bank, supra, note 
2, at 175 N. E. 829, the Supreme Court of Illinois stated the accepted 
rule in these words: ‘‘A bank can justify a payment on a depositor’s 
account only upon the actual direction of the depositor. The questions 
arising upon checks between the drawee and the drawer ‘always relate 
to what the one has authorized the other to do. They are not questions 
of negligence or of liability of parties upon commercial paper, but are 
those of authority solely. . . . The question of negligence cannot arise 
unless the depositor has, in drawing his check, left blanks unfilled, or by 
some affirmative act of negligence has facilitated the commission of a 
fraud by those into whose hands the checks may come.’ ’’ 

Cases which bar the drawer from recovery on forged endorsements 
are signed, upon which the names of fictitious payees are afterwards 
filled in, Edelen v. Oakland Bk., 39 Cal. App. 302, 178 P. 737; Phillips 
v. Joy, 114 Me. 403, 96 A. 727, L. R. A. 1916 E, 690; cases in which the 
checks are so drawn that the names of the payees may easily be altered, 
Gutfreund v. Nat. Bk., 251 N. Y. 58, 167 N. E. 171, 64 A. L. R. 1103; 
eases in which checks are mailed to the wrong person and fraudulently 
endorsed, Weisberger v. Barberton Sav. Bk., 84 Ohio St. 21, 95 N. E. 
379, 34 L. R. A., N. S., 1100; United States v. First Nat. Bk., D. C., 17 
F. Supp. 611; cases in which checks are delivered to an imposter who 
forges the payee’s endorsement, Central Nat. Bk. v. Nat. Metro. BE., 
31 App. D. C. 391, 17 L. R. A., N. S., 520; cases in which a dishonest 
employee verifies a supposed signature of a payee which is in fact a 
forgery, Thomas v. Stand. Acc. Ins. Co., D. C., 7 F. Supp. 205; and 
finally cases in which an agent of the drawer empowered to sign checks, 
makes them payable to fictitious persons and then forges the names of 
such persons, Hartford Acci. & Indem. Co. v. Firth Third Union Tr. 
Co., D. C., 23 F. Supp. 53; Phillips v. Mercantile Nat. Bk., 140 N. Y. 
556, 35 N. E. 982, 23 L. R A. 584, 37 Am. St. Rep. 596. _ (The N. I. L. 
now makes such checks payable to bearer. D. C. Code 1940, Sec, 28-110). 
These cases are typical examples of fairly well-established categories of 





Education v. Nat. Union Bk., 121 N. J. L. 177, 1 A. 2d 383; New York v. Bronx 
County Trust, 261 N. Y. 64, 184 N. E. 495; Shipman v. Bk. of State of N. Y., 126 
N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 821; Welsh v. German- 
American Bk., 73 N. Y. 424, 29 Am, Rep. 175; Com. v. Globe Indemnity, 323 Pa. 
261, 185 A. 796. 
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situations in which on one ground or another the rule of absolute liability 
is relaxed in favor of the holder. 

Two other cases may be mentioned. In Detroit Piston Ring Co. v. 
Wayne County Bk., 252 Mich. 163, 233 N. W. 185, 75 A. L. R. 1273, and 
Scott v. First Nat. Bk. in St. Louis, 343 Mo. 77, 119 S. W. 2d 929, it 
was held that the failure of the drawers to discover the first in a series 
of forgeries would not operate as an estoppel in an action against the 
drawees, even though the means of discovering the fraud were available, 
but that after the drawers had notice of an unexplained shortage or leak 
in the funds they were required to take steps to discover the cause and 
their failure to do so estopped them from imposing subsequent losses on 
the drawees. It is clear that the principle of these cases is inapplicable 
here, since at no time during the period of the forgeries was any shortage 
discovered or suspected. 

The only clear authority we are advised of for the position of the 
Banks is found in Erickson v. Iowa Nat. Bk., 211 Iowa 495, 230 N. W. 
342; Young v. Gretna Trust & Sav. Bk., 184 La. 872, 168 So. 85; and 
Defiance Lumber Co. v. Bank of Cal., 180 Wash. 533, 41 P. 2d 135, 
99 A. L, R. 426. The rule established in these cases is that where a 
dishonest employee is able to carry on a planned course of forgery for 
a long period of time, involving numerous transactions, it is at least 
permissible for a jury to find that there has been negligence in the 
business practices and methods of the drawer, and that, if such negligence 
is found, it will preclude recovery against the drawee or prior endorsers. 
But these cases are wholly out of line with what must be recognized as 
the established rule in the United States, including the District of 
Columbia. See Nat. Met. Bk. v. Realty Appraisal & Title Co., 60 App. 
D. C. 86, 47 F. 2d 982. 

_ In saying this, however, we are not unmindful of the difficulty of 
logically distinguishing the situation here from that in many of the cases 
where recovery is denied, especially from that in cases where an agent 
empowered to sign checks commits the forgery. In either case the 
position of the holder is the same. It would seem that the loss no more 
results solely from his acceptance of the check on his faith in the 
endorsement in the one case than in the other. Nor is there any more 
undue restraint (Los Angeles Inv. Co. v. Home Sav. Bk., supra) on 
business in the one than in the other. The desirability of the application 
of the same rule to both situations has been recognized by the Legisla- 
tures of Illinois, Idaho* and Montana.5 These States have changed 
their Negotiable Instrument Laws so as to make checks issued as these 
were here payable to bearer, thus bringing their law into line with the 
English Bills of Exchange Act. 45, 46 Vict. C. 61, see. 7 (3); Bank of 
England v. Vagliano Bros. [1891], A. C. 107. 

* Til. Rev. Stat. (Smith-Hurd, 1935), Chap. 98, See. 29(3). 


*Idaho Code Ann. (1932), Sec. 26-109(3). 
* Montana Rev. Code Ann. (Anderson & McFarland, 1935) Sec. 8416(3). 
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In the light of present day conditions in the District of Columbia, 
with its thousands of Government employees, brought here from every 
section of the country, generally unknown outside the immediate en- 
vironment of their employment, and most of whose pay checks circulate 
virtually on the basis of currency, there is much to be said for the 
passage of a similar amendment to the Negotiable Instrument Law in 
the District of Columbia, but if the change is to be made, it must be made 
by Congress and not by the Courts. Consequently, we have no alterna- 
tive but to follow the rule and affirm the judgments. 


BANK ON PAYMENT OF OVERDRAFT MAY 
CHARGE DEPOSITOR’S FUNDS FOR 
THE INDEBTEDNESS 





Bromberg v. Bank of America Nat. Trust & Savings Assn., District 
Court of Appeal, California, 135 Pac. Rep. (2d) 689 





When payment upon an overdraft, a discount, an acceptance or 
other species of advance or loan by a bank to a depositor creates an 
indebtedness on the part of the depositor, all the funds which the 
bank has or obtains to depositor’s credit may be applied on such 
indebtedness until such indebtedness is fully discharged, and without 
any request or direction from the depositor. 

Plaintiff, depositor in defendant bank, maintained three accounts 
at one of defendant bank’s branches, a special savings account, an 
ordinary account in plaintiff’s own name and a commercial in the 
name of a corporation of which plaintiff was sole owner. The plain- 
tiff permitted an overdraft of $4,199.15 in his commercial account 
and an overdraft of $4,104.65 in his checking account. The defendant 
bank thereupon caused a charge to be made against the special savings 
account in the amount of $10,000 and credited $5,000 thereof to the 
plaintiff’s personal account and $5,000 to the corporate account to 
cover the two overdrafts. Later plaintiff was overdrawn in his cor- 
porate account in the amount of $2,000 and defendant bank caused 
a charge to be made against the special savings account in the amount 
of $3,000 and credited it to the corporate account. Plaintiff brought 
this action against defendant bank to recover $13,000 alleged to have 
been wrongfully withdrawn from the plaintiff’s savings account with- 
out the consent or knowledge of the plaintiff. 

It was held that the defendant bank was fully within its rights 
when it withdrew the $13,000 from the special savings account of 
plaintiff and credited the sums so withdrawn against the plaintiff’s 
indebtedness arising from the overdrafts, irrespective of whether or 
not special savings account was opened on condition that withdrawals 
could not be made except by the plaintiff and only by plaintiff’s 
written demand and actual presentation of passbook. The defendant 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§792, 793. 
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bank as a matter of law may in the exercise of the right of lien vested 
in it appropriate the money in its possession belonging to the plaintiff 
in the extinguishment of any matured indebtedness of the plaintiff 
to the defendant bank. 


Action by Irving Bromberg against the Bank of America National 
Trust & Savings Association and another to recover moneys, claimed to 
have been wrongfully withdrawn from savings account. Judgment for 
defendants, and plaintiff appeals. 

Affirmed. 

Samuel Reisman and Laurence B. Martin, both of Los Angeles, for 
appellant. 

Louis Ferrari, of San Francisco, and Edmund Nelson and G. L. 
Berrey, both of Los Angeles, for respondents. 


YORK, P. J.—This is an appeal by the plaintiff from a judgment 
of: dismissal entered pursuant to defendants’ motion for a summary 
judgment under section 437¢ of the Code of Civil Procedure. It is here 
contended that (1) ‘‘there were triable issues of fact raised and joined 
by the amended complaint and the affidavit of the plaintiff in opposition 
to said motion for summary judgment, and that the court committed 
reversible error in granting said motion on behalf of defendants’’; 
(2) the said judgment of dismissal herein is contrary to the law as set 
forth in the Bank Act (Deering’s Gen. Laws 1937, Act 652). 

The original complaint was in seven counts: The first for the balance 
of a bank account, to-wit, $15,377.41; the second, third, fourth, fifth and 
sixth causes of action were for money had and received, for conversion, 
misappropriation and embezzlement, and the seventh cause of action 
stated, in effect, that appellant maintained two commercial checking 
accounts and a special savings account with respondent bank; that a 
clerk in appellant’s employ received for deposit in the commercial 
accounts sums of money aggregating approximately $13,000 which said 
clerk embezzled, and appellant being unaware of such thefts drew checks 
on said commercial accounts thereby creating overdrafts. 

The respondent bank from time to time charged the special savings 
account in order to take care of the overdrafts. Appellant brought the 
instant action to recover the amounts thus withdrawn from the special 
savings account. 

Respondents’ demurrer to the complaint was sustained, whereupon 
appellant filed his amended complaint in practically the same language 
as the original but omitting the seventh cause of action. Respondents 
answered and some time later made their motion for summary judgment 
pursuant to the provisions of section 437¢ of the Code of Civil Procedure, 
on the ground that the ‘‘action has no merit.’’ Said motion was granted 
and judgment of dismissal of the action followed. 

In passing upon a summary judgment of dismissal under the pro- 
visions of section 437¢ of the Code of Civil Procedure, the Supreme Court 
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in Walsh v. Walsh, 18 Cal. 2d 439, 441, 116 P. 2d 62, 64, stated: ‘‘The 
controlling question to be determined upon this appeal is whether or not 
the trial court abused its discretion by entry of the summary judgment 
in response to defendant’s motion therefor. This remedy, available 
since 1933 to plaintiffs in actions commenced in the superior court, was 
extended in like terms of limitation to defendants in 1939 by amendment 
of the summary judgment statute. The relevant provision is section 
437¢ of the Code of Civil Procedure (as amended by Stats. 1939, ch. 
331, § 1), which so far as here material reads as follows: ‘In superior 
courts . . . when an answer is filed in an action to recover upon a 
debt .. . if it is claimed that . . . the action has no merit, on motion... 
supported by affidavit ... the complaint may be dismissed and judgment 
may be entered, in the discretion of the court unless the other party, by 
affidavit or affidavits shall show such facts as may be deemed by the 
judge hearing the motion sufficient to present a triable issue of fact.’ 
Thus, in passing upon a motion for summary judgment, the primary 
duty of the trial court is to decide whether there is an issue of fact to 
be tried. If it finds one, it is then powerless to proceed further, but 
allow such issue to be tried by a jury unless a jury trial is waived. By 
an unbroken line of decisions in this state since the date of the original 
enactment of section 437c, the principle has become well established that 
issue finding rather than issue determination is the pivot upon which 
the summary judgment law turns. Security-First National Bank v. 
Cryer, 39 Cal. App. 2d 757, 104 P. 2d 66; McComsey v. Leaf, 36 Cal. 
App. 2d 182, 97 P. 2d 242; Kelly v. Liddicoat, 35 Cal. App. 2d 559, 96 
P. 2d 186; Shea v. Leonis, 29 Cal. App. 2d 184, 84 P. 2d 277; Bank of 
America v. Casady, 15 Cal. App. 2d 163, 59 P. 2d 444. As was said in 
Shea v. Leonis, supra, 29 Cal. App. 2d at page 187, 84 P. 2d at page 279: 
‘A motion for summary judgment is not a trial upon the merits. It is 
merely to determine whether there is an issue to be tried.’ The same 
thought was expressed in Bank of America v. Casady, supra, 15 Cal. 
App. 2d at page 168, 59 P. 2d at page 446: ‘If an issue of fact is raised, 
then a summary judgment is improper, and the case must proceed to 
trial. Krieger v. Dennie, 123 Cal. App. Supp. 777, 780, 10 P. 2d 820.’ 
In McComsey v. Leaf, supra, the court by an extensive review of leading 
authorities from other states wherein provision had been made for the 
award of summary relief, gives striking demonstration of the universal 
practice to permit this expedited procedure only where it is perfectly 
plain that there is no substantial issue to be tried. Illustrative of this 
view is the following quotation from Dwan v. Massarene, 199 App. Div. 
872, 192 N. Y..S. 577, 582, a well-considered and widely cited New York 
case which limits itself strictly to a discussion of the summary judgment 
rules: ‘The court is not authorized to try the issue, but is to determine 
whether there is an issue to be tried. If there is, it must be tried by a 
jury.’ 29 
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By the instant action appellant seeks to recover money which. he 
deposited with respondent bank in a special savings account upon the 
express condition that no money be withdrawn therefrom by anyone 
except himself and then only upon his written demand and the actual 
presentation of the passbook. The amended complaint alleges that 
respondents ‘‘withdrew, converted, embezzled, misappropriated and 
misapplied to their own use and benefit’’ the sum and amount of $13,000 
out of said special savings account, without his knowledge or consent, 
without his authorization and without presentation of the said passbook; 
then follow allegations of demand upon and refusal of the bank to pay. 

The answer denies categorically the allegations of the amended com- 
plaint, admits demand for repayment, alleges the bank had paid to 
appellant or upon his order ‘‘all of the money ever deposited’’ with 
defendant bank except a certain sum remaining on deposit to appellant’s 
credit and which he has never demanded; and as a separate defense 
alleges that in consideration of the bank becoming appellant’s depository 
appellant agreed within ten days after receiving a statement of his 
account that he would give to the bank notice of any improper charge 
against or incorrectness in the account; that such statements were 
rendered by the bank but appellant never gave notice of any objection 
to any charge against his accounts until long after the expiration of 
said ten day period. 

In support of respondents’ motion for summary judgment, the 
affidavit of M. J. Peters, chief clerk of Washington-Vermont Branch of 
respondent bank, avers that appellant maintained three accounts at said 
branch: (1) Special Savings Account No. 48; (2) an ordinary checking 
account in the name of Irving Bromberg; (3) a commercial checking 
account in the name of Irving Bromberg Company which was solely 
owned by said Irving Bromberg; that on March 30, 1940, appellant 
permitted an overdraft of $4,199.15 in the commercial account and an 
overdraft of $4,104.65 in the checking account and said affiant caused 
« charge to be made against the special savings account in the amount 
of $10,000 and credited $5,000 thereof to the Irving Bromberg account 
and $5,000 to the Irving Bromberg Company account to cover said 
overdrafts; that on April 29, 1940, appellant was overdrawn in his 
Irving Bromberg Company account in the sum of $2,880.90 and affiant 
on April 30, 1940 caused a charge to be made against the special savings 
account No. 48 in the amount of $3,000 and credited it to the said Irving 
Bromberg Company account. Attached to said affidavit were transcripts 
of the three accounts. 

The affidavit of T. H. Holmes, assistant manager of said branch bank, 
reiterates the averments re withdrawals and credits of the various sums 
of money and in addition avers that a deposit of $2,460.94 remains in 
said special savings account subject to appellant’s demand. 

Appellant’s affidavit in opposition to the motion does not deny the 
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averments of the supporting affidavits, but alleges that the special savings 
account No. 48 was opened by him with respondent bank upon the 
express terms and conditions that no moneys were to be withdrawn 
therefrom by anyone except himself and then only upon his written 
demand and the actual presentation of the pass-book issued by the bank 
with respect to said account. He further avers that he was not informed 
until July 12, 1940 of the withdrawal by the bank of the sum of $13,000 
from his special savings account No. 48 and that such withdrawals were 
made entirely without any authority or permission from him and 
entirely without his knowledge and in direct violation of the terms of 
the agreement entered into between him and the bank at the time he 
opened said account; that he had no arrangement with the bank for the 
extension of credit, had not borrowed any moneys from the bank and at 
no time prior to the commencement of the instant action had he ever 
been indebted to the bank; that the sums withdrawn from his special 
savings account on March 30 and April 30, 1940, were wrongfully with- 
drawn, converted, embezzled, misappropriated and misapplied by the 
said respondent bank and its employees, to their own use and benefit and 
entirely without the consent or knowledge of affiant. 

So far as can be ascertained from the pleadings or appellant’s affi- 
davit in opposition to the motion, the agreement between him and the 
respondent bank was the usual savings account contract, i. e., the money 
deposited therein could not be withdrawn by anyone except the depositor, 
upon his written demand and presentation of the pass-book. If there 
were additional terms in the instant case, appellant has failed to state 
them. 

Appellant does not deny that overdrafts existedyin his commercial 
accounts and according to the general view, ‘‘the payment of an over- 
draft by a bank amounts to a loan to the depositor; for that reason the 
amount thereof may be recovered from the depositor. . . . An action to 
recover the amount of the overdraft from the depositor is based upon the 
implied promise which arises from the drawing of the check and the 
honoring of the same by the bank.’’ 7 Am. Jur. 442, sec. 609. 

Under the provisions of section 3054 of the Civil Code, ‘‘A banker 
has a general lien, dependent on possession, upon all property in his 
hands belonging to a customer, for the balance due to him from such 
customer in the course of the business.’’ 

‘*No formal procedure is pointed out or required for the exercise by 
a banker of the right of lien vested in him by his section of the code, but 
its provisions were obviously intended to operate automatically in those 
cases to which it is applicable, and where the right is exercised, the 
validity of the action of the bank in that regard may be challenged in 
an action instituted by the customer for the recovery of the money or 
property so appropriated. The banker in such case, having already 
exercised his right of lien, is not in a position in which he needs to set 


up the right as a counterclaim and ask for affirmative relief. All that 
is required of the banker, therefore, is to defend against recovery. 
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Melander v. Western Nat. Bank, 21 Cal. App. 462, 132 P. 265. To hold 
that the right of a bank to apply the property of a customer in its hands 
is dependent upon the consent of the customer would, it has been said, 
destroy the right given by the statute. First Nat. Bank v. Coplen, 39 
Cal. App. 619, 179 P, 708. ; 

‘<The right of the bank to the general lien authorized by. section 3054 
of the Civil Code is not to be tested by the character in which the 
customer becomes indebted to it but solely by the fact that he is 
indebted to it in a balance due to it and accruing in the course 
of business. . . . an indebtedness due the bank within the meaning 
of the code section may consist of overdrafts of the depositor. 
ogg v. Western Nat, Bank, supra.’’ (Emphasis added.) A Cal. Jur. 


In the Melander case, supra, 21 Cal. App. at page 466, 132 P. at page 
267, the question for determination was stated as follows: ‘‘May the 
deposit of a depositor be appropriated by a bank, in the exercise of its 
right of lien, to the extinguishment of an obligation to which the de- 
positor has bound himself merely as a guarantor?’’ The court decided 
the question in favor of the bank, and in the course of its discussion 
stated at page 467 of 21 Cal. App., at page 267 of 132 P.: 


‘*It is, of course, not disputed that it is settled law that a banker may 
in the exercise of the right of lien vested in him appropriate the money 
or property in his possession belonging to a customer in the extinguish- 
ment of any matured indebtedness of the customer to the bank. Section 
3054 Civ. Code, supra; John Marble Company v. Merchants’ National 
Bank of Los Angeles, 15 Cal. App. 347, 115 P. 59; McKean v. German- 
American Savings Bank, 118 Cal. [334], 340, 50 P. 656; 2 Bolles on 
Modern Law of Banking, p. 740; 1 Morse on Banks and Banking, & 324, 
et seq.; Zane on Banks and Banking, § 140... . 

‘‘In Morse on Banks and ‘Banking the rule is thus stated: ‘When 
payment upon an overdraft, a discount, an acceptance, or other species 
of advance or loan by the bank to him (the customer) creates an in- 
debtedness on his part, all the funds which the bank has or obtains to 
his credit may be applied upon such indebtedness until such indebtedness 
is fully discharged, and without any request or direction from him.’ ’’ 

‘*Sinee the relation between a depositor and the bank is that of 
creditor and debtor, whenever a debt of the depositor becomes due it 
follows that the bank has the right of setoff to the extent of any debt 
it then holds against the depositor as against the debt it owes the deposi- 
tor by reason of the deposit. The debt due from the bank to the depositor 
on account of the deposit, and the indebtedness of the depositor to the 
bank are cross-demands, such that if either should sue the other on such 
demand the other might plead the cross-demand as a counter-claim, 
consequently, the two demands are deemed compensated so far as they 
equal each other. Arnold v. San Ramon Valley Bank, 184 Cal. 632, 
194 P. 1012, 13 A. L. R. 320; Pendleton v. Hellman Com. Tr. & Savings 
Bank, 58 Cal. App. 448, 208 P. 702. The bank may in the exercise of 
the right to enforce its lien appropriate the money in its possession 
belonging to a customer in the extinguishment of the customer’s 
matured indebtedness. (Citing numerous authorities.)’’ 4 Cal. Jur. 273. 


In re Bank of San Pedro, 11 Cal. 2d 313, 315, 79 P. 2d 1057, there 
was presented for determination the question: ‘‘whether or not a de- 
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positor in the savings department of a state bank in liquidation may 
set-off his deposit against a loan in the commercial department of said 
bank.’’ Appellant (superintendent of banks) urged that the bank was 
organized into departments ; that petitioner owed the commercial depart- 
ment and that it was the savings department that owed petitioner, and 
therefore there could be no set-off because of lack of mutuality. It was 
there held that mutuality is not always controlling. ‘‘In the instant case 
it was not controlling. The day before the Bank of San Pedro was taken 
over by the appellant, if either the petitioner had sued the bank, or the 
bank had sued the petitioner, it is clear that the other could have set-off 
his or its claim. . . . The insolvency of the Bank of San Pedro did not 
affect the right of set-off existing in either party.’’ 

Under the rules of law above enunciated, respondent bank was fully 
within its rights when it withdrew the sums of money from appellant’s 
special savings account and credited them against appellant’s indebted- 
ness due the bank, to-wit, overdrafts in appellant’s commercial accounts. 

There was, therefore, no abuse of discretion on the part of the trial 
court in granting respondent’s motion for a summary judgment and 
dismissing the action because no issue of fact was raised by the affidavits 
in support of and in opposition to said motion. 

We are not called upon to determine whether appellant would be 
entitled to a judgment against respondent bank for the amount of 
interest he may have lost by reason of respondent’s withdrawal of sums 
in excess of the actual amounts due it because of the overdrafts. 


JOINT DEPOSIT ACCOUNT HELD INVALID AS 
GIFT TO SURVIVOR 


In re Riland’s Estate, Prerogative Court of New Jersey, 30 Atl. Rep. 
(2d) 902 





Decedent in her lifetime maintained an account in a loan associa- 
tion. Later the decedent signed a ‘‘shareholders signature record’’ 
so that the account thereafter read ‘‘This account is to be in the 
name of Mrs. Mary E. Riland or Mrs. Florence M. Hulbert.’’ At the 
time of this change in the account there was on deposit the sum of 
$4,397.60. Subsequent to decedent’s death Mrs. Florence M. Hulbert, 
daughter of decedent and executrix of her estate, excluded said 
deposit from her account as executrix. Plaintiff, brother of execu- 
trix, filed a petition that the account of the executrix be opened on 
the ground of fraud or mistake. The evidence showed that decedent, 
during her lifetime, had personally withdrawn money from the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §458. 














THE BANKING LAW JOURNAL 447 


account on withdrawal slips signed by her. It was also shown thatthe 
decedent kept the passbook in an unlocked desk. 

It was held that it was not the intention of the decedent to make 
a gift of the deposit account to the executrix. The decedent’s sole 
intention from the evidence was that the deposit should pass to the 
executrix upon decedent’s death. The deposit account, therefore, 
was found to be a testamentary disposition and because of its testa- 
mentary character failed as a present gift to the executrix. 


Proceeding in the matter of the estate of Mary Elizabeth B. Riland, 
deceased, wherein Chester Riland filed a petition to reopen the decree 
allowing the account of Florence M. Hulbert, executrix, and to resettle 
the same. From a decree reopening the former decree and resettling the 
account of executrix and allowing a fee for proctor for petitioner, execu- 
trix appeals. 

Affirmed. 


Nathan Reibel, of Elizabeth, for appellant. 
Lester Simandl, of Elizabeth, for respondent. 


STEIN, V. O.—The Union County Orphans’ Court by decree dated 
October 26, 1942, ordered that the decree theretofore entered on March 
13, 1942 allowing the account of Florence M. Hulbert executrix of the 
estate of her mother, Mary B. Riland, be opened and the executrix restate 
and resettle the same by accounting for and charging herself with 
$4,397.46, and allowed the proctor for the petitioner $600. From the 
whole of this decree the executrix appeals. 

Mary B, Riland died March 11, 1941, and by her will dated March 8, 
1926, duly probated named her daughter, Florence M. Hulbert, as 
executrix. She left her entire estate to her daughter the appellant 
herein, and her son, Chester Riland, share and share alike. 

The testatrix in her lifetime maintained an account in the Industrial 
Building and Loan Association of Rahway, N. J., known as account No. 
3,897. On February 3, 1940, she signed a ‘‘shareholders signature 
record’’ so that the account thereafter read ‘‘This account is to be in 
the name of Mrs. Mary E. Riland or Mrs. Florence M. Hulbert.’’ When 
this change took place there was in the account on deposit the sum above 
mentioned. When appellant as executrix rendered her account of the 
assets of the estate to the Orphans’ Court she did not account for this 
sum. When the executrix filed with the State Inheritance Tax Bureau 
the usual affidavit required she reported this item as follows: ‘‘ Industrial 
Building & Loan, Rahway, N.J, Acct. No. 3897 Account registered— 
Mrs. Mary E. Riland or Mrs. Florence M. Hulbert, survivor receiving 
all $4,397.46.’’ 

Appellant’s brother is a doctor and resides in Baltimore, Maryland. 
On July 17, 1942, he filed petition praying that the decree allowing his 
sister’s account as executrix be opened upon the ground of fraud or 
mistake. 
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The learned judge of the Orphans’ Court found that the account was 
changed to read Mrs. Mary E. Riland or Mrs. Florence M. Hulbert at 
the request of Mrs. Riland after which she personally thereafter drew 
money from the account signing the withdrawal slips. For the most 
part thereafter Mrs. Riland kept the passbook in an unlocked desk; that 
while Mrs. Riland expressed to some of her neighbors concern over her 
daughter’s future it was not the intention of the deceased to make a gift 
of the fund to her daughter and that she did not do so. I have examined 
with care the evidence adduced before the court below and I agree with 
that court that there is nothing in the evidence to indicate any present 
idea on the part of the mother of a gift in praesenti of the money in the 
building and loan association or any part thereof. What the mother, 
Mrs.. Riland, attempted to and wanted to accomplish was that the 
daughter have the fund after she died. That was also the understanding 
of Mrs. Hulbert as appears from the inquiries she made how the passbook 
could be transferred so that she would get the money by survivorship, 
the conversations which she had with her mother, the inquiries which 
she made from others before the book was transferred and her affidavit 
filed with the Inheritance Tax Bureau in which she reported the account 
‘survivor receiving all.’’ The conclusion of the court below that the 
mother, Mrs. Riland, had but a single purpose and intention in making 
the change, namely, that the fund or as much thereof as remained, should 


pass to her daughter at her death (purely a testamentary disposition) 
is amply supported by the evidence. And so the court below properly 
held that the gift must fail because of its testamentary character, since 
the course laid down by our statute of wills was not pursued. McCullough 
v. Forrest, 84 N. J. Eq. 101, 92 A. 595; Commercial Trust Co. v. White, 
99 N. J. Eq. 119, 132 A. 761, affirmed 100 N. J. Eq. 561, 135 A. 916. 


The Orphans’ Court had full authority to open the account on the 
ground of fraud or mistake, which power is both statutory and inherent. 
In re Slater’s Estate, 88 N. J. Eq. 296, 102 A. 384; In re Hazeltine’s 
Estate, 119 N. J. Eq. 308, 182 A. 357, affirmed 121 N. J. Eq. 49, 187 A. 
177. ‘‘It is elementary that a court of record has sufficient control over 
its records to prevent them from working an injustice; it is also clear 
that it is the duty of the court to correct any mistake of law or fact, both 
of commission and omission, and which is necessary to protect and enforce 
the rights of parties properly before it.’’? DeLisle v. Reeves, 96 N. J. Eq. 
416, 126 A. 35, 36. In the instant case whether through fraud or mistake, 
the account of the executrix omitted all reference to the fund in question. 

The court below exercised sound discretion based on principles of 
justice and equity, in the light of all the circumstances. The court had 
before it the various witnesses who testified and had the benefit of 
observing the witnesses and their manner of testifying in order to deter- 
mine their creditability. The transcript of the evidence now before me 
does not make it clear that the court below erred in the conclusion it 
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reached in the determination of fact or the application of law, or that 
the allowance to the proctor of $600 for the petitioner was excessive. 
The action of that court should not be reversed unless it is clearly wrong. 
Since I do not find it so the order appealed from must be affirmed. 
Wright v. Flynn, 69 N. J. Eq. 753, 61 A. 973; Gunn v. Early, 71 N. J. 
Eq. 717, 64 A. 111. 


PART PAYMENT BY INDORSERS IMPLIED 
WAIVER OF NOTICE OF DISHONOR 


Danzig v. Diamond, Supreme Court, Special Term, 40 N. Y. Supp. 
(2d) 407 


A part payment on due date of: note by the indorsers thereon 
constitutes an implied waiver obviating the necessity of alleging due 
notice of dishonor in a suit by holder of note against the indorsers. 

Plaintiff was a holder of a note executed and delivered by a 
corporation and indorsed by the defendants. There was an unpaid 
balance of $4,500 due on the note. Subsequent to the due date the 
defendants made part payments on account of the note to the plain- 
tiff. Plaintiff brought this action against defendants for the balance 
due. Defendants contended that plaintiff’s complaint was insufficient 
because of lack of any allegation by plaintiff of due notice of dishonor 
to the indorsers. 


It was held that the part payments made by the defendants con- 
stituted an implied waiver of notice of: dishonor. 


Action by Elsie Danzig against Ben Diamond and Molly Diamond on 
a note indorsed by defendants. On defendants’ motion to dismiss com- 
plaint on ground of insufficiency. 
Motion denied. 
Leon Jay Elterman, of Brooklyn, for plaintiff. 
_ Lewis G. Gaines, of Brooklyn, for defendants. 


NORTON, J.—Motion to dismiss complaint on the ground of in- : 
sufficiency. 

The action is brought against individual defendants as endorsers of a 
promissory note made by a corporation. The complaint alleges the 
making and delivery of the note in question, its endorsement, its presen- 
tation on the due date on the individual defendants, and a demand upon 
and refusal by the corporate maker. The complaint further alleges that 
subsequent to the due date the individual defendants herein made part 
payments on account of said note to plaintiff. Plaintiff is the holder 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1061. 
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thereof, and there is an unpaid balance due of $4,500 for which she seeks 
recovery. 

The claim of insufficiency of the complaint is based upon the lack of 
any allegation therein of due notice of dishonor to the endorsers. On 
this motion, the Court is confined to an examination of the pleading only. 

Notice of dishonor to the endorsers, as well as notice of presentation, 
is essential to continue their liability. Goldstein v. Brastone Corpora- 
tion, 254 App. Div. 288, 4 N. Y. S. 2d 909. Nevertheless ‘‘notice of 
dishonor may be waived, either before the time of giving notice has 
arrived, or after the omission to give due notice, and the waiver may be 
express or implied.’’ Negotiable Instrument Law, § 180. 

Paragraph ‘‘Fourth’’ of the complaint alleges that the defendants, 
subsequent to the due date of the notice, made part payments thereon, 
which may constitute an implied waiver obviating the necessity of al- 
leging due notice of dishonor. Negotiable Instruments Law, § 180; 
Brown v. Mechanics’ & Traders’ Bank, 16 App. Div. 207, 44 N. Y. S. 645; 
Linthicum v. Caswell, 19 App. Div. 541, 46 N. Y. S. 610, affirmed 160 
N. Y. 702, 57 N. E. 1115; Commonwealth Fuel Co., Inc., v. Powpit Co., 
Inec., 212 App. Div. 553, 209 N. Y. 8. 603. 

In my opinion, therefore, the complaint alleges facts sufficient to 
constitute a cause of action, and the motion to dismiss will be denied. 


PAYEE OF CASHIER’S CHECK LIABLE FOR 
PROCEEDS OF CHECK DISTRIBUTED 
AFTER TERMINATION OF AUTHOR- 

ITY BY DEATH OF DRAWER 


Gallup v. Barton, Supreme Judicial Court of Massachusetts, 47 N. E. 
Rep. (2d) 921 


Where a payee of a cashier’s check receives the check, after the 
death of the decedent who purchased and transmitted it to payee 
with instructions to distribute proceeds to payee’s wife and children, 
creditors of the decedent, it is held that the payee acquires no rights 
in the check until it is delivered to him, irrespective of the prior 
rights and obligations existing between the bank and the decedent as 
purchaser of the check. The authority of payee to make payment 
terminates upon the death of the decedent and any payment made 
subsequent to decedent’s death is not as agent of creditors to receive 
payment for them. The payee is liable for the proceeds of the check 
so distributed as an executor in his own wrong. 

Decedent, hopelessly insolvent borrowed $1,200 from an aunt. 


' NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §283. 
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On the day of the loan, decedent’s aunt by her order deposited the 
$1,200 to decedent’s credit at a bank. The following day the decedent 
caused a cashier’s check for $1,200 to be issued by the bank payable 
to the order of the defendant. The decedent retained possession of 
the cashier’s check for a few weeks. Later he sent it by mail with 
a letter to the defendant. The defendant received the letter and the 
check on the next day, after the death of the decedent, who died by 
his own hand, and after the defendant had learned of decedent’s 
death. The decedent’s letter directed defendant to distribute the 
proceeds of the check among the wife and three children of the 
defendant in stated amounts. None of the money was to be retained 
by the defendant. A few days after decedent’s death, the defendant 
eashed the check and distributed the proceeds among his wife and 
children, who were creditors of the decedent, in accordance with the 
directions contained in the letter of the decedent. Plaintiff, ad- 
ministrator of decedent’s estate, brought this action against the 
defendant to recover the proceeds of the check so distributed by the . 
defendant, 

It was held that the defendant was liable as an executor in his 
own wrong for paying proceeds of cashier’s check to his wife and 
children, creditors of the decedent, after authority to make payment 
had terminated by the death of the decedent, although the proceeds 
of the cashier’s check were used by the defendant to pay the debts of 
the decedent to persons other than himself, the named payee. The 
delivery of the cashier’s check to defendant as payee, after death of 
the decedent, did not constitute payment by the decedent to wife and 


children of defendant, where defendant was not agent for his wife 
and children to receive payment for them. The defendant’s authority 
to make the distribution in accordance with decedent’s instructions 
ceased upon death of the decedent and the statute permitting pay- 
ment of the cashier’s check after death of drawer was not applicable. 


Petition by Dana T. Gallup, administrator with the will annexed of 
the estate of Everett S. Noble, against Hubert C. Barton to recover 
money transferred by decedent to defendant. From an adverse decree, 
respondent appeals. 

Affirmed. 

No argument or brief for petitioner. 

H. Katz, of Boston, for respondent. 


FIELD, C. J.—This is a petition brought in the Probate Court by 
the administrator with the will annexed of the estate of Everett S. Noble, 
late of Cambridge, deceased, against Hubert C. Barton to recover the 
sum of $1,200 transferred by the decedent to the respondent. The case 
was referred to a master who filed a report. By a decree of the court 
the report was confirmed and the respondent was ordered to pay to the 
petitioner the sum of $1,200. The respondent appealed. 

There was no error. 

The facts found by the master include the following: The decedent 
died by his own hand on December 3, 1938. At ‘‘the time of his death 
. . . he was, and for some considerable period prior thereto had been, 
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hopelessly insolvent.’’ This insolvent condition extended at least as far 
back of his death as November 19, 1938. On that day the decedent 
borrowed from an aunt the sum of $1,200, and on November 28, 1938, 
‘*by her order’’ the money so borrowed was deposited to his credit in 
the Cambridge Trust Company, herein referred to as the bank. On the 
next day he caused a cashier’s check for $1,200 to be issued by the bank 
payable to the order of the respondent. The decedent retained possession 
of this check until December 2, 1938, when he sent it by mail with a 
letter to the respondent. The respondent received the letter and the 
check on the next day, after the death of the decedent and after the 
respondent had learned of the decedent’s death. The decedent’s letter 
directed the respondent to distribute the proceeds of the check among the 
wife and three children of the respondent in stated amounts. None of 
the money was to be retained by the respondent. The respondent cashed 
the check on December 5, 1938, and on that day distributed the proceeds 
thereof among his wife and children in accordance with the directions 
contained in the letter of the decedent. It is the proceeds of the check 
so distributed by the respondent among members of his family that the 
petitioner seeks by this petition to recover from the respondent. 

It is unnecessary to consider the precise legal relation between the 
decedent and the bank created by the facts found. See, however, 
American Express Co. v. Cosmopolitan Trust Co., 239 Mass. 249, 252, 
253, 132 N. E. 26; Foreign Trade Banking Corp. v. Cosmopolitan Trust 
Co., 240 Mass. 413, 414, 415, 134 N. E. 403; Gellert v. Bank of California 
National Association, 107 Or. 162, 214 P. 377; Note, Transmission of 
Money and Sale of Credit, 33 Yale Law Journal, pages 177-184, and 
cases cited. At any rate, the respondent acquired no rights upon the 
eashier’s check in which he was named as payee until it was delivered to 
him, whatever rights and obligations between the bank and the decedent 
were previously created. See G. L. (Ter. Ed.) c. 107, §§ 18, 53; Liberty 
Trust Co. v. Tilton, 217 Mass. 462, 465, 105 N. E. 605, L. R. A. 1915 B, 
144; Goodman v. Gaull, 244 Mass. 528, 529, 188 N. E. 910. On the facts 
found the decedent was not the agent of the respondent, and consequently 
delivery by the bank to the decedent was not delivery to the respondent. 
We assume, however, in favor of the respondent that the mailing of the 
check by the decedent to the respondent constituted delivery thereof to 
the respondent though the check was not received by the respondent 
until after the death of the decedent, and that, by virtue of such delivery 
of the cashier’s check to the respondent, the respondent as the payee 
named therein was entitled to cash it. 

The cashier’s check, however, was merely a means of transmitting 
money of the decedent to the respondent. On the facts found this money 
was not transmitted to the respondent as a gift, or in payment of in- - 
debtedness of the decedent to the respondent, for he was not a creditor of 
the decedent. No consideration for the cashier’s check or for the pro- 
ceeds thereof passed from the respondent to the decedent. Furthermore, 
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the respondent was not the agent of his wife and children, who were 
creditors of the decedent, to receive payment of the decedent’s indebted- 
ness to them, and consequently the delivery of the cashier’s check to the 
respondent did not constitute a payment by the decedent to these credi- 
tors of his indebtedness to them. The money of the decedent was trans- 
mitted by him to the respondent for the payment of these credi- 
tors in accordance with instructions given to the respondent by the letter 
of the decedent accompanying the cashier’s check. Under these instruc- 
tions the money transmitted by the decedent to the respondent was to be 
used by the respondent, as agent of the decedent, to pay these creditors. 
But the authority of the respondent, conferred by the letter of the 
decedent, to make such payment from the money of the decedent trans- 
mitted to the respondent by means of the cashier’s check was terminated 
by the death of the decedent before the payment was made by the 
respondent. Mitchell v. Weaver, 242 Mass. 331, 335, 136 N. E. 166; 
Lewis v. Commissioner of Banks, 286 Mass. 570, 574, 190 N. E. 790; 
Am. Law. Inst. Restatement; Agency, §§ 120, 386. And this would be 
true even if, contrary to the facts here found, the respondent had not 
had notice of the death of the decedent. § 120, comment b; § 386, com- 
ment d, General Laws (Ter. Ed.) c. 107, § 17, permitting payment of a 
check after the death of the drawer, does not affect the point here 
decided. See Burrows v. Burrows, 240 Mass. 485, 488, 137 N. E. 923, 20 
A. L. R. 174. 


Since the money of the decedent transmitted to the respondent for the 
payment of creditors of the decedent was not used for that purpose while 
the respondent had authority from the decedent to do so, such money 
constituted assets of the estate of the decedefft upon his death. The 
payment therefrom of such money to these creditors by the respondent 
was an intermeddling by the respondent with personal property of the 
decedent within the meaning of G. L. (Ter. Ed.) ¢. 195, §§ 14, 15— 
statutes that are declaratory of the common law. Clabburn v. Phillips, 
245 Mass. 47, 51, 139 N. E. 498. See Rohn v. Rohn, 204 Til. 184, 188, 189, 
68 N. E. 369, 98 Am. St. Rep. 185; Rudd v. Rudd, 184 Ky. 400, 406, 407, 
214 S. W. 791; Woerner, American Law of Administration, 3d Ed., 
§§ 189-191; Williams, Executors & Administrators, 12th Ed., p. 157. 
General Laws (Ter. Ed.) c. 195, § 14, provides: ‘‘Whoever injuriously 
intermeddles with any personal property of a deceased person, without 
being thereto authorized by law, shall be liable as an executor in his own 
wrong to the persons aggrieved.’’ Section 15 provides: ‘‘An executor 
in his own wrong shall be liable to the rightful executor or administrator 
for the full value of the personal property of the deceased taken by him 
and for all damages caused to the estate by his acts; and he shall not 
be allowed to retain or deduct any part of such estate, except for funeral 
expenses or debts of the deceased or other charges actually paid by him 
and which the rightful executor or administrator might have been com- 
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pelled to pay.’’ The respondent, therefore, is liable to the petitioner, 
the administrator with the will annexed of the estate of the decedent, 
for the entire sum of $1,200, unless the payment of this amount to the 
members of the family of the respondent was within the exceptions 
stated. Such payment obviously was not for funeral expenses. And 
it was not a payment of ‘‘debts . . . or other charges . . . which the rightful 
executor or administrator might have been compelled to pay.’’ By 
reason of the hopeless insolvency of the decedent his rightful executor 
or administrator could not have been required to pay the decedent’s 
debts to the wife and children of the respondent. This point was decided 
in Clabburn v. Phillips, 245 Mass. 47, 51, 139 N. E. 498, 500, where the 
defendants had used assets of a hopelessly insolvent decedent to pay a 
debt due from the decedent to the defendants. The court there said, 
in holding the defendants liable for the full amount of the assets of the 
decedent used to pay a debt of the decedent to the defendants: ‘‘Nothing 
in this record indicates that the administrator might have been compelled 
to pay the claims of the defendants, because the estate appears to have 
been hopelessly insolvent.’” This language is applicable to the present 
case, and it is immaterial that here the property of the estate of the 
decedent was used by the respondent to pay debts of the decedent to 
persons other than himself. An executor in his own wrong cannot ‘‘make 
any valid disposition of the goods and effects’’ of the decedent (Camp- 
bell v. Sheldon, 13 Pick. 8, 24), and when he makes a disposition of such 
goods and effects he is relieved from liability therefor only so far as 
such disposition is within the exceptions stated in G. L. (Ter. Ed.) e¢. 
195, § 15. Upon this record the payment by the respondent of the sum 
of $1,200 to the members of his family is not within any of these excep- 
tions. The facts found by the master, therefore, support the decree 
ordering the respondent to pay the sum of $1,200 to the petitioner. 
The gist of the petition is that the decedent transferred to the respon- 
dent the sum of $1,200 which constituted assets of the estate of the 
decedent at the time of his death. The prayers of the petition are that 
the petitioner recover the sum of $1,200 from the respondent. The allega- 
tions of fact in the petition, however, are framed on the theory that the 
transfer of the sum of $1,200 by the decedent to the respondent was 
made to ‘‘hinder, delay and defraud’’ the creditors of the decedent and, 
somewhat more vaguely, that such transfer constituted a preference 
under G. L. (Ter. Ed.) c. 198, §§ 10A, 10B. There are, however, allega- 
tions that the transfer was made only four days before the death of the 
decedent, that the decedent was then insolvent, that the respondent was 
not a creditor of the decedent and that the transfer to him was made 
without consideration. In view of the ‘‘plain and ultimate purpose’’ 
of the petition as disclosed by the allegations of fact and the prayers 
(see Manazir v. Dahood, 302 Mass, 290, 293, 19 N. E. 2d 54, 55), we 
can hardly say that the decree ordering the respondent to pay the sum 
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of $1,200 to the petitioner, though based upon the ground here stated, 
is beyond the scope of the petition. 

The sole contention of the respondent is that there can be no recovery 
against him on the ground that the transfer of the sum of $1,200 to him 
by the decedent constituted an illegal preference for the reason that 
the respondent was not a creditor of the decedent, relying upon Ruben- 
stein v. Lottow, 220 Mass. 156, 164, 107 N. E. 718. Since, however, the 
decision of the present case does not rest upon the ground that the trans- 
fer constituted an illegal preference, and this defense is inapplicable to 
the ground upon which the case is decided, we need not consider this 
contention. 


LIABILITY OF NOMINAL STOCKHOLDERS 
OF HOLDING COMPANY OWNING 
NATIONAL BANK STOCK 


Joseph v. Bates, United States Circuit Court of Appeals, Seventh Cir- 
cuit, 133 Fed. Rep. (2d) 457 


A holding company (herein referred to as Bancorporation) 
owned in its name about 78 per cent of an insolvent national bank’s 
stock. The defendants were holders of certain shares of Bancorpora- 
tion as nominees for third parties. The defendants had no interest 
therein but merely held the shares in their names for the convenience 
of the third parties. Plaintiff, receiver of insolvent bank, in view 
of the insolvency of Bancorporation, brought suit against the defend- 
ants to recover the liability imposed by statute and assessed by the 
comptroller against Bancorporation as a stockholder, pro rata, from 
the defendants as shareholders of Bancorporation, on the theory that 
equity would look behind the corporate set up of Bancorporation, 
ascertain the real or beneficial owners of Bancorporation stock and 
assess the liability against them. 

It was held that the defendants, being nominal stockholders with- 
out any interest, beneficial or otherwise, in said Bancorporation stock 
registered in their names, were not liable for assessments on insolvent 
bank stock owned by Bancorporation, nor were the defendants 
estopped from denying actual ownership of Bancorporation stock. 


Suit by Harry Joseph, receiver of Peoples National Bank & Trust 
Company of Chicago, against Fred E. Bates and others to recover pro 
rata from defendants ‘as stockholders in a holding company owning 
stock in the insolvent bank the liability assessed against holding eompany 
as stockholder of insolvent national bank. From a judgment for defend- 
ants, plaintiff appeals. Judgment affirmed. 

See, also, 23 F. Supp. 837. 


‘NOTE—For similar decisions see Banking Law Journal Digest (Fitth 
Edition) §1441, 
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Theodore E. Rein and Morton C. Chesler, both of Chicago, Ill., for 
appellant. 

Frank D. Mayer, Donald M. Graham, and Carl Meyer, all of Chicago, 
Ill., for appellees. : 


LINDLEY, D. J.—Plaintiff, receiver of Peoples National Bank & 
Trust Company, appeals from a judgment of the District Court, dis- 
charging defendants from the superadded liability imposed by the Act 
of Congress, 12 U. 8. C. A. § 64, upon stockholders of national banking 
associations. 

In June, 1932, the Comptroller appointed a receiver for the insolvent 
Peoples bank. At that time slightly more than 78 per cent of the bank’s 
stock belonged to and was registered in the name of National Republic 
Bancorporation, a holding company owning not only this stock but also 
similar lots of shares of other banks in the Chicago metropolitan district. 
In view of the insolvency of Bancorporation in 1933, plaintiff instituted 
this suit to recover the liability imposed by the statute and assessed by 
the Comptroller against Bancorporation as a stockholder, pro-rata, 
from the shareholders of the latter, on the theory that equity, looking 
behind the corporate organization of the holding company, would ascer- 
tain the real or beneficial owners of its stock and assess the liability 
against them. 

Defendants were not stockholders of the Peoples bank. Each of 
them held certain certificates in Bancorporation as nominee for third 
parties. None of them had any interest, beneficial or otherwise, in the 
stock in their names but held it merely for the convenience of the bene- 
ficiaries of certain trust estates and other parties. 

The question of whether the real or beneficial owners of stock of the 
holding company are liable is not before us. Our jurisdiction is invoked 
to procure a decision of whether, even assuming without deciding that, 
under certain conditions, true shareholders of a holding corporation 
may be liable upon an assessment for national bank capital shares held 
by the holding corporation, defendants, holders of certain shares in the 
holding company in name only and having no interest therein, are liable. 

One who, though not a real owner, permits shares in a national bank 
to be registered on the books of the corporation in his name is subjected 
to the statutory liability. Forrest v. Jack, 294 U. 8. 158, 55 S. Ct. 370, 
79 L. Ed. 829, 96 A. L. R. 1457; Pauly v. State Loan & Trust Co., 165 
U. S. 606, 17 S. Ct. 465, 41 L. Ed. 844; Matteson v. Dent, 176 U. 8S. 521, 
208. Ct. 419, 44 L. Ed. 571. Since the registered holder has held himself 
out on the registry of the bank as the actual owner, creditors of the bank 
may rely upon that representation and he is estopped to deny the fact. 
On the other hand, the court will, when necessary in order to do equity, 
determine the real owner and subject him to liability. Early v. Richard- 
son, 280 U. S. 496, 50 S. Ct, 176, 74 L. Ed. 575, 69 A. L. R. 658; Ohio 





THE BANKING LAW JOURNAL 457 


Valley National Bank v. Hulitt, 204 U. S. 162, 27 S. Ct. 179, 51 Db. Bd. 
423. Corporate formalities are brushed aside and liability fastened 
upon both the holder of record and him to whom the shares really belong. 
It is upon this reasoning that the stockholder of a holding corporation 
owning stock in a national bank has been held by some courts liable as 
beneficial owner of the bank stock for an assessment upon it. In so 
deciding the courts have treated the latter’s stockholders as an associa- 
tion of individuals who in equity are to be charged as beneficial owners 
of the bank stock. Barbour v. Thomas, 6 Cir., 86 F. 2d 510; Metropoli- 
ton Holding Co. v. Snyder, 8 Cir., 79 F. 2d 263, 103 A. L. R. 912. 

Our question goes far beyond anything announced in the authorities 
cited. Defendants are neither real nor beneficial stockholders of a 
national bank but mere nominee stockholders of a holding corporation 
which in turn owns stock in a national bank—nominal stockholders, 
without interest, beneficial or otherwise in the shares of the holding 
company. .They are beyond the class held chargeable in the decisions 
subjecting true beneficial owners of stock in a holding corporation to 
liability for assessment upon national bank stock owned by that holding 
corporation. They are in no sense the real or beneficial owners of any 
stock even in the holding company. They have exercised noné of the 
rights of stockholders, have participated in no wise in the corporate 
activities and have nothing of value invested in the stock; they are naked 
nominees for the real parties in interest. 

Courts may properly inquire as to the real and beneficial owners of 
bank stock and having ascertained the fact enforce assessment against 
them. But they may not, in determining such beneficial or real owner- 
ship, ignore the facts negativing ownership and assert liability against 
one who is neither real nor beneficial owner. To permit recovery under 
such circumstances is to lose sight of the real basis upon which courts have 
based liability, namely, ascertainment of real and beneficial ownership. 
Liability of such beneficial or real owners, whose names do not appear of 
record on books of national banks, arises by inference from the fact of 
such beneficial ownership. Only because parties actually own holding 
company stock, does the law impute to them actual ownership of bank 
stock. To proceed further and fix liability against one who is not a 
real or beneficial owner of stock in the holding corporation is to draw the 
inference of real ownership from the mere fact of titular ownership 
without regard to the true facts. This, we think, is not permissible. 

Nor has any estoppel been built up against defendants. Their names 
did not appear upon the books of the bank. Even though they may 
have appeared upon the books of the Bancorporation, no credit could 
have been extended to the bank because of that—so far as the credit of 
that institution is concerned, defendants were clothed with anonymity. 
Bancorporation was a private corporation to which its stockholders had 
access but persons dealing with the Peoples bank did not. 
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The judgment is affirmed. 


EVANS, ©. J. (dissenting)—The point of our difference may be 
clarified and stressed, if we state the propositions upon which we agree. 
They are: 

(a) The ‘‘statutory double liability’’ of national bank stockholders, 

12 U. 8. C. A. § 64, evidences a long established public policy, the object 
of which was to protect the depositors of national banks. 
. (b) This statute has been construed to include stockholders of record 
who are not the real owners of the bank stock. Matteson v. Dent, 176 
U.S. 521, 20S. Ct. 419, 44 L. Ed. 571; Reconstruction Finance Corp. v. 
Barrett, 7 Cir., 131 F. 2d 745, decided Dec. 4, 1942; Keyser v. Hitz, 133 
U.S. 138, 10 S. Ct. 290, 33 L. Ed. 531; Forrest v. Jack, 294 U. S. 158, 
55 8. Ct. 370, 79 L. Ed. 829, 96 A. L. R. 1457; Pauly v. State Loan Co., 
165 U. S. 606, 17 S. Ct. 465, 41 L. Ed. 844. 

‘* |. . The settled doctrine is that, as a general rule, the legal owner 
of stock of a national banking association—that is, the one in whose 
name stock stands on the books of the association—remains liable for 
an assessment so long as the stock is allowed to stand in his name on the 
books, and, consequently, although the registered owner may have made 
a transfer to another person, unless it has been accompanied by a transfer 
on the books of registry of the association, such registered owner remains 
liable.’’ Matteson v. Dent, 176 U. S. 521, 530, 20 S. Ct. 419, 423, 44 
L. Ed. 571. 


(ec) It has also been construed to hold actual or real stockholders 
who were not the stockholders of record. Reconstruction Finance 
Corp. v. Barrett, 7 Cir., 131 F. 2d 745, decided December 4, 1942; Ohio 
Valley Bank v. Hulitt, 204 U. S. 162, 27'S. Ct. 179, 51 L. Ed. 423; For- 
rest v. Jack, 294 U.S. 158, 55S. Ct. 370, 79 L. Ed. 829, 96 A. L. R. 1457; 
Early v. Richardson, 280 U. S. 496, 50 S. Ct. 176, 74 L. Ed. 575, 69 
A. L. R, 658; Pauly v. State Loan Co., 165 U. S. 606, 17 S. Ct. 465, 41 
L. Ed. 844. 


(d) The receiver of an insolvent national bank, after a valid assess- 
ment has been made, may pursue the stockholder of record, and if the 
assessment be not collected, or collected only in part, he may then pursue 
the real holder of the stock for the balance of said assessment and vice 
versa. Reconstruction Finance Corp. v. Barrett, 7 Cir., 131 F. 2d 745, 
decided Dec. 4, 1942; Ericson v. Slomer, 7 Cir., 94 F. 2d 437; Reconstruc- 
tion Finance Corp. v. Pelts, 7 Cir., 123 F. 2d 503; Continental Nat. 
Bank v, O’Neil, 7 Cir., 82 F. 2d 650. 

(e) When a holding company which is organized to hold bank stock 
acquires bank stock and becomes insolvent and is unable to pay the 
assessment levied against the stockholders of a national bank, courts 
will go behind the holding company corporate entity to the stockholders 
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of the holding: company and enforce this liability against them. 103 
A. L. R. 921, Annotation, ‘‘Stockholders’ statutory liability as affected 
by fact that stock is in name of a holding company.’’ American Juris- 
prudence, Vol. VII, p. 76, Sec. 91; MacPherson v. Schram, 5 Cir., 112 
F, 2d 674; Union Guardian Trust Co. v. Schram, 6 Cir., 123 F. 2d 579; 
Metropolitan Holding Co. v. Snyder, 8 Cir., 79 F. 2d 263, 103 A. L. R. 
912, Anderson v. Abbott, 6 Cir., 127 F. 2d 696. The leading case which 
pioneered in this field is Barbour v. Thomas, 6 Cir., 86 F, 2d 510. 

. --(£) The holding company is treated as a screen which is lifted, and 
its stockholders are fastened with the liability which arises from the 
ownership of the national bank stock. 

. ..Here we reach the point of our divergence. In lifting the screen 
created by the holding company, and in fastening the national bank 
stockholder’s liability upon the stockholders of said holding company, 
should we distinguish between a stockholder of record and the actual 
stockholder of said holding company? Should we release from liability 
the stockholder of record of the holding company in case he does not 
own the stock standing in his name? 

. . The majority opinion accepts the defendant’s contention and releases 
such stockholder of record. It is from this position that I dissent. 

. While somewhat impressed by the force of the argument that bank 
stockholder double liability is a hardship, and the act creating it has 
been repealed after its application in 1931 and 1932 demonstrated the 
injustices of its enforcement, it is nevertheless impossible to ignore its 
existence, its purpose, or the finality of the decisions applicable to it. 

If we accept the theory that the holding company was but a screen 
behind which the stockholders hid in an effort to avoid bank stock- 
holder’s liability, and if the courts rightfully lift the screen to enforce 
this statute, it becomes an unsurmountable task to distinguish between 
the record holder of stock of a national bank and the record holder of 
the stock of the holding company which was issued upon the transfer to 
it of the stock of the bank. This liability could not have been avoided 
save through the interposition of the device of the holding company. Did 
they get away from that liability through the holding company? No 
decision squarely supports the affirmative. No court decision squarely 
sustains the negative. 

Defendants assert a difference between the status of the holder of 
record of the bank stock and holders of record of the stock of a holding 
company which owns the bank stock, based on the doctrine of estoppel 
which is predicated upon the fact that said holders of bank stock cause 
their names to be of record and available to any depositor who might 
wish to inquire. As the names of the stockholders of the holding com- 
pany are not thus available, there is no liability as against them. This 
is their sole avenue of escape. 
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In reaching our conclusion as to the effect of this distinguishing fact, 
we must determine two questions: First, is the liability of the bank 
stockholder of record dependent upon the doctrine of estoppel? Second, 
is the doctrine of estoppel applicable to a holder of record of a holding 
company which was created to hold bank stock? 

Courts have, when speaking of the reasons for fixing liability on bank 
stockholders of record, advanced three grounds: contractual, estoppel, 
and fraudulent. 

I do not believe that the estoppel in pais is a sound basis for holding 
a bank stockholder of record liable for the assessment. For an essential 
to estoppel in pais is reliance by the aggrieved party upon the act or 
word of the party to be estopped. To establish estoppel in pais there 
must be reliance. 


‘‘No estoppel in pais can be created except by conduct which the 
person setting up the estoppel has the right to, and does in fact, rely 
upon. Town of Bloomfield v. Charter Oak Nat. Bank, 121 U. S. 121, 7 
S. Ct. 865, 30 L. Ed. 923.’’ 19 Am. Jur. sec. 83, p. 731. 


If there can not be an estoppel in pais, we must look to the only other 
estoppel known to the law, namely, estoppel by deed. In order to make 
this phase of estoppel apply at all, we must recognize that we are here 
dealing with an estoppel against a grantee of a deed (or other con- 
veyance) whose appearance as grantee creates a liability on his part. 

It is at once apparent that if estoppel by deed applied, it existed as 
effectually against the holder of stock of a holding company as against 
the holder of bank stock itself. In both cases there was a background 
of liability which arose from the ownership of bank stock. 

All we need to decide here is that if an estoppel by deed exists, it 
applies to bank stockholders and to stockholders of the holding company. 
In both instances, estoppel would be predicated on the court’s refusal to 
recognize a status created to avoid a liability prescribed by Congress, 
and expressive of a public policy to protect depositors of national banks. 

I am convinced that while there is language in the decisions about 
estoppel as a basis for holding record holders of stock of national banks, 
these estoppel references are vague and confusing. Obviously and cer- 
tainly there ean be no equitable estoppel or estoppel in pais, without 
reliance by the depositors. Yet the courts have uniformly held stock- 
holders of record liable without a showing of reliance on their appearance 
as record stockholders. Liability then must be based on something other 
than equitable estoppel. 

The true basis of the decisions is this: The statute clearly and 
unqualifiedly fixed a liability on bank stockholders, which was for the 
benefit of third parties, namely, depositors. That provision could not 
and should not be avoided by placing the stock in the name of another. 
When another took the stock in his name (to prevent liability on the 
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part of the real owner or for any other purpose), he, along with the 
real owner, became liable. To effectuate the plain purpose of the statute, 
this construction was unavoidable. 


GIFT TO SURVIVOR OF JOINT BANK ACCOUNT 


Industrial Trust Co. v. Taylor, Supreme Court of Rhode Island, 30 Atl. 
Rep. (2d) 853 


That all deposits in bank account opened by father during his 
lifetime in names of himself and daughter were made by father, and 
that all withdrawals were made by him or for his benefit, were not 
proof that father did not intend to make a present gift to daughter of 
an interest in the account. 


Decedent opened a bank account in his name and that of his 
daughter, payable to either or to the survivor. Later decedent went 
to the bank with his daughter and asked her to sign her name to a 
ecard on which the bank kept the items of account. The daughter 
signed the card and the decedent then handed her the bankbook and 
told her it was hers. The daughter took the bankbook home and 
kept it for several years in the drawer of a dresser in her room. 
Later, at decedent’s suggestion, the bankbook was kept in decedent’s 
safe deposit box in his room and both parties had access to it. The 
daughter never deposited any of her money in the account and never 
withdrew any for her own use. There were two withdrawals by the 
daughter for other purposes. The decedent made a number of with- 
drawals which he used to pay premiums on life insurance he had 
taken out for daughter’s benefit. This action was brought by the 
bank against administrator of decedent’s estate and against the 
daughter to determine the ownership of the bank account. The 
administrator contended that the daughter failed to establish a com- 
pleted gift to her of an interest in the bank account because all 
deposits in the account were made by decedent and none by the 
daughter, and that all withdrawals except two, which were made by 
daughter for decedent’s use, were made by decedent. Administrator 
also contended that daughter’s conduct following father’s death was 
inconsistent with her claim of ownership and that conduct of decedent 
was inconsistent with gifts as alleged by the daughter, and that she 
never did have access to the bank account. 

It was held that the evidence supported finding of the court that 
decedent during his lifetime had made a completed gift to daughter 
of the joint bank account. The fact that all deposits in the bank 
account were made by the decedent and that all withdrawals were 
made by decedent or for his benefit, was not proof that decedent did 
not intend to make a present gift to the daughter of an interest in the 
account. The form of the bank account subsisting at the time of 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§448-461. 
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decedent’s death was entitled to weight in determining the donative 
intent, unless evidence tending to show a contrary intent was shown. 


Bill of interpleader by Industrial Trust Company against Edward F. 
Taylor, administrator of the estate of William Taylor, deceased, and 
Martha McNabb, to determine the ownership of a bank account with the 
complainant. From a decree for Martha McNabb, Edward F. Taylor, 
administrator, appeals. 

Appeal denied, decree affirmed, and cause remanded. 

“Huddy & Moulton, of Providence, for complainant. 

Martin M. Zucker and F. Harlan Flint, both of Providence, for 
respondent Martha McNabb. 

Frank G. Shea and Francis J. O’Brien, both of Providence, for 
respondent Edward F. Taylor. 


CONDON, J.—This is a bill of interpleader to determine the owner- 
ship of a bank account with the complainant, Industrial Trust Company, 
in the names of William Taylor and Martha McNabb. The superior 
court entered its decree ordering the respondent Edward F.. Taylor, 
administrator of the estate of the aforesaid William Taylor, deceased, 
hereinafter referred to as the appellant, and the aforesaid Martha 
McNabb, only daughter of the deceased, hereinafter referred to as the 
appellee, to interplead. The appellant and appellee accordingly filed 
answers and the cause was thereupon heard orally by a justice of the 
superior court who duly entered a decree that the appellee was entitled 
to the account. From that decree the appellant has appealed to this 
court. 

The appellant sets out in his reasons of appeal that such a decree is 
against the law and the evidence and the weight of the evidence. In 
support of such reasons he contends that the justice of the superior court 
failed to follow the law applicable to the case; that the evidence fails 
to show that William Taylor made a completed gift to the appellee of 
a joint interest in the disputed bank account to take effect in his lifetime ; 
and, finally, that the trial justice’s rescript shows that his decision is 
clearly contrary to the great weight of the evidence. These contentions 
may be reduced to two: First, that the trial_ justice committed an error 
of law in not applying the correct rules of law to the case; and, second, 
that his decision on the evidence is clearly wrong and should be reversed. 
We shall consider those points in that order, but before doing so it may 
be helpful if we state briefly the substantial facts out of which this cause 
‘arose. 

William Taylor died suddenly at his place of employment on Septem- 

ber 3, 1940. He left surviving him four sons, Edward F., John, James 
and William Taylor, and a daughter, Martha McNabb. Only William 
and Martha were living with their father at his home in Phillipsdale, 
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East Providence. The other children were married and maintained their 
own homes, 

Martha McNabb gave up her own home in Pawtucket and also her 
employment late in 1932, at her father’s express request, and came to 
live at his home, in order to care for her mother, who was then in the 
last stages of a long illness, of which she died on March 7, 1933. Martha’s 
husband had died in 1929, leaving her and a daughter Mary surviving 
him. After her mother’s death, she continued to live with her father 
and took care of his home until his death. During this period, she, 
herself, was not always in good health and her father appears to have 
shown concern about her future. It also appears that he was interested 
in the future of her daughter Mary and assisted her financially in 
obtaining a business education, and later helped her to obtain a position 
in the office of the industrial plant where he was employed. 

William Taylor manifested his interest in the financial welfare of his 
daughter in a more substantial way a short time after his wife’s death. 
On May 29, 1933, he opened the bank account in dispute here in the 
names of: William Taylor and Martha MeNabb, ‘‘payable to either or to 
the survivor.’’ A little later he accompanied his daughter to the bank 
and asked her to sign her name to a card on which the bank kept the 
items of the account. She signed the card and he then handed her the 
bankbook and told her it was hers. She took it home and kept it for 
several years thereafter in the drawer of a dresser in her room. Later, 
at his suggestion, it was kept in a safe deposit box belonging to him. 
This box was in his den and each of them had access to it. Martha never 
deposited any of her own money in the account and she never withdrew 
any therefrom for her own purposes. She did, however, make two 
withdrawals for other purposes. Her father made a number of with- 
drawals which were used to pay premiums on life insurance which he 
had taken out for her benefit. 

What her father intended by these acts is the controversy which the 
justice, who heard this cause in the superior court, was called upon to 
determine. To aid him in the performance of this duty the parties 
introduced a great deal of testimony and some documentary evidence. 
Much of it, however, appears to be of very little, if any, value in deciding 
what was the intention of William Taylor at the time he opened the 
account and gave the bankbook to his daughter. The trial justice seems 
to have sensed this and, as a consequence, confined his consideration to 
such evidence as had some probative value in the determination of the 
precise question before him. 

It also appears that, in his consideration of the evidence, he recog- 
nized that it was incumbent upon him to weigh all of such evidence 
against as well as that in support of the form of the account. In other 
words, he correctly conceived the law to be that the form of the account 
subsisting at the death of the alleged donor was entitled to weight in 
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determining the donative intent, although it was not controlling in the 
face of competent evidence tending to show a contrary intent. Moreover, 
it is clear from his rescript that he recognized that the burden was upon 
the appellee to prove a gift to her of an interest in the account. Those 
rules of law are not disputed here and are well established by our 
decisions most of which were retently reviewed in Peoples Savings Bank 
v. Rynn, 57 R. I. 411, 190 A, 440. 

The contention of the appellant that the trial justice did not apply 
these rules is not borne out by a careful reading of his rescript. On the 
contrary, we are of the opinion that he not only acknowledged their 
applicability to the evidence before him but that he also actually applied 
them in coming to his decision for the appellee. In this respect, there- 
fore, he did not err as contended by the appellant. 

This brings us to the appellant’s second contention that the findings 
of the trial justice are clearly wrong. In support of this reason of appeal 
the appellant argues that the appellee failed to establish a completed gift 
to her of an interest in the bank account in praesenti because all deposits 
in the account were made by William Taylor and none by appellee; all 
withdrawals, except two, which were made by appellee for his use, were 
made by him; appellee’s conduct following her father’s death was 
inconsistent with her present claim of ownership; the conduct of her 
father was inconsistent with the gift as alleged by appellee; her admis- 
sions On cross-examination were fatal to her claim; and, lastly, she never 
had access to the bank account. 


We have carefully read the transcript and have considered the docu- 
mentary evidence in the cause and we are of the opinion that no ground 
exists for holding that the trial justice was clearly wrong. We think 
that the conclusion to which he came is reasonable and can be supported 
by a fair consideration of all the evidence. Whether or not a contrary 
conclusion might also be reasonably supported by the evidence we need 
not consider, since the decision of the trial justice cannot be disturbed 
unless it is clearly wrong. 

That all the deposits in the account were made by William Taylor 
and that all withdrawals were made by him or for his benefit are not 
facts which of themselves would prove that he did not intend to make 
a gift to his daughter in praesenti of an interest in the account. Whether 
or not appellee had access to the account was the subject of conflicting 
testimony. The trial justice resolved this conflict, and we think correctly, 
in favor of the appellee. The conduct of the appellee and that of William 
Taylor which are alleged to be inconsistent with a gift to the appellee 
were also subjects of conflicting testimony. This conflict was likewise 
resolved in favor of the appellee. We cannot say that either finding is 
clearly wrong. 

Only the claim of the appellant that the appellee admitted on cross- 
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examination that she was not entitled to the account is deserving of 
discussion in some detail. The consideration of such alleged admission 
involves the testimony concerning a family conference at which appellee 
was questioned by a lawyer about the ownership of the disputed bank 
account. 

In the afternoon of the day of their father’s funeral the members of 
the family assembled for a conference at their father’s home, which was 
attended by a lawyer who later became counsel for the appellant and 
testified in this cause. Apparently, upon the request of the appellant, 
the funeral director had recommended this lawyer to the family. He 
had not represented any of the family and had no acquaintance with any 
of them before that afternoon. At this conference the principal business 
at first undertaken was to search through the deceased’s papers for a 
will. In doing so the box containing the bank account in dispute here 
was opened and the contents examined. Upon finding the account and 
observing that it was in the form of a joint account, payable to either or 
to the survivor, the lawyer proceeded to make inquiries of the appellee 
concerning it and what she understood to be her interest in it. Her 
understanding of his questions and her answers thereto were the subjects 
of some conflict in the testimony in the superior court. 

The appellee testified in that court that she had not admitted at the 
conference that the bankbook was not hers. Her brothers and the. lawyer 
testified substantially to the effect that she had made such admission. As 
to the testimony of the lawyer, she testified that she did not fully under- 
stand the questions which he had put to her at the conference, as she was 
at that time under great stress of emotion, was physically ill and had, 
just before the conference, taken medicine prescribed by her physician. 

In our opinion, the only important testimony against the appellee, 
as to whether she had made admissions at the conference which were 
fatal to her claim, is that of the lawyer. If appellee was interrogated 
concerning the opening of the bank account, what her father said at the 
time, and what his understanding then was regarding her relation to 
the account on which he had caused her name to be placed, and if in her 
answers she had admitted that the account was to belong to her only 
after her father’s death, there would have been a serious question for 
the trial justice to consider. But apparently he did not consider that 
the testimony of the lawyer presented the question in just that light. 

In his rescript he has analyzed the evidence of what occurred at the 
family conference and has come to the conclusion that the interrogatories 
of the lawyer, addressed to the appellee at such conference, were funda- 
mentally inquiries directed to what the appellee conceived to be her 
legal rights in the bank account, rather than inquiries designed to elicit 
facts that would tend to show what her father’s intention was at the 
time he opened the account and gave her the bankbook. Thus viewing 
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the evidence of her alleged admissions, .he concluded that she was con- 
fused and was thereby led to make statements at the family conference 
which amounted to no more than her opinion at that time of her rights. 

The trial judge has informed us in his rescript of the value which he 
placed upon the credibility of the appellant and his witnesses and it 
appears therefrom that he was not favorably impressed by any of them 
except the lawyer who attended the family conference. As to this witness, 
the trial justice states that he is a respected member of the bar, but points 
out that there was a misunderstanding by the lawyer of appellee’s 
answers to his questions, either due to her failure to comprehend them 
or because of her failure to express her mind clearly in her answers, 
or both. 

He also found that the questions were designed to elicit from the 
appellee an opinion as to the legal status of and her rights in the account 
rather than to disclose facts that would throw light on the reason why 
her father had caused her name to be placed upon his bankbook in such 
form, and had then handed the bankbook to her. This sort of inquiry, 
the trial justice said, tended to confusion and he found that the appellee 
by her answers, properly understood, had thereby made no admissions 
that were really inconsistent with her claim. Apparently in coming to 
this conclusion he considered all of the testimony of the lawyer as well 
as the appellee’s testimony on cross-examination and felt that it weighed 
little, if at all, against the appellee’s claim, or possibly that he con- 
sidered the lawyer’s testimony was of such nature as to be wholly lacking 
in probative value on the real issue. 

However he may have viewed such testimony, we are of the opinion 
that he did not err. This conclusion is based upon a view of the questions 
asked of appellee at the family conference and her answers thereto which 
corresponds to that expressed by the trial justice. While the lawyer, by 
the questions he propounded to the appellee at such conference, may 
have intended to elicit from her facts to which he could apply the well- 
established law concerning bank accounts of this kind when made under 
like circumstances, it is apparent that the emphasis of the questioning 
was on what the appellee understood were her rights. This course of 
inquiry led to such a mixture of fact and opinion as to confuse the 
appellee, especially when we consider the state of her health at the time 
of the family conference and the circumstances under which it was held. 

On this view, we think the trial justice was warranted in not relying 
on the lawyer’s testimony. Therefore we cannot say that he was clearly 
wrong in following the appellee’s testimony and other evidence in sup- 
port of the form of the bank account, rather than following any supposed 
admission made by her on cross-examination. 

The appeal of the appellant is denied and dismissed, the decree 
appealed from is affirmed, and the cause is remanded to the superior 
court. 
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GIFT OF CERTIFICATE OF BANK DEPOSIT 


Newton v. Newton, Supreme Court of Indiana, 47 N. E. Rep. (2d) 614 





Decedent had $1,000 on deposit in a bank, represented by a 
certificate of deposit payable to her order six months after date. 
Later decedent caused the certificate of deposit to be issued in the 
joint names of herself and her son, payable to either, the latter being 
the defendant in this action. Decedent delivered this certificate of 
deposit to the defendant. At various times the defendant cashed 
subsequently issued certificates of deposit, taking the interest and 
reinvesting the principal in a new certificate of deposit payable to 
defendant and decedent. The defendant retained certificates most 
of the time, and when the defendant was busy, the decedent collected 
the interest and renewed the certificate for the defendant. Upon the 
death of the decedent, the defendant indorsed the current certificate 
and withdrew $250.00 for funeral expenses of decedent, and took a 
certificate of deposit in his own name for the balance of $750.00. 
Plaintiff, administrator of decedent’s estate, brought this action to 
recover the $750.00 represented by the last certificate of deposit issued 
to the defendant. 

It was held that the evidence was sufficient to constitute a com- 
pleted gift inter vivos to the defendant. Upon the issuance of the 
first joint certificate of deposit and its delivery to the defendant, 
there was a completed gift and the subsequent acts of the decedent, 
concerning the renewed certificates of deposit, were merely as agent 
of the defendant. 


Action by James R. Newton, as administrator of the estate of Mary E. 
Newton, deceased, against Howard Newton, to recover a sum represented 
by a certificate of deposit. Verdict and judgment for defendant, and 
plaintiff appealed to the Appellate Court and the case was transferred 
to the Supreme Court under Section 4-218, Burns’ Ann. St. 

Affirmed. 

Imckett & Luckett, of English, for appellant. 

Samuel A. Lambdin, of English, and William F. Dudine, of Jasper, 
for appellee. 


FANSLER, J.—Mary E. Newton had $1,000 on deposit in the English 
State Bank, represented by a certificate of deposit payable to her order 
six months after date. On June 24, 1936, she surrendered her current 
certificate and took a certificate reciting that Mary E. Newton and 
Howard Newton had deposited $1,000, payable to the order of either 
six months after date. Thereafter, at approximately six-month intervals, 
this certificate and its successors were indorsed either by Mary E. Newton 
or Howard Newton, the interest collected, and a new certificate issued 
to them jointly. On June 1, 1940, Mary E. Newton died. Immediately 


NOTE—For similar decisions see Banking, Law Journal Digest (Fifth 
Edition) §§448-461. 





468 THE BANKING LAW JOURNAL 


thereafter Howard Newton indorsed the current certificate and with- 
drew $250, which was used for payment of the funeral expenses of 
Mary E. Newton, and for the balance took a certificate for $750 in his 
own name. Howard Newton was a son of Mary E. Newton. James R. 
Newton, another son, was appointed administrator of the estate of 
Mary E, Newton and brought this action to recover the $750 represented 
by the last certificate of deposit issued to Howard Newton. There was 
a trial by jury and a verdict and judgment for the defendant. 

Error is predicated upon the overruling of a motion for a new trial, 
and all questions presented by that motion are waived except the suffi- 
ciency of the evidence to support the result reached below. 

The evidence most favorable to the appellee discloses that the various 
certificates of deposit which were payable to the order of either Mary E. 
Newton or Howard Newton were sometimes in the possession of Mary E. 
Newton and sometimes in the possession of Howard Newton; that 
Howard Newton cashed the certificates on some occasions and received 
the interest and a new certificate payable to the order of either of them 
for the principal amount; that Mary E. Newton said on various occasions 
that she had given the money to Howard; that the money was in the 
bank and was his to do with as he pleased; that she delivered the first 
joint certificate to Howard; that she kept it part of the time, and that 
if he was busy she would take it and draw the interest. Mrs. Newton 
told one of the witnesses that she had things fixed the way she wanted 
them ; that she had given the land to the boys, two of her grandsons, and 
that the money in the bank was Howard’s. She said Howard had moved 
over and stayed on the place and took care of things for three years, and 
she did not want the witness to think hard of her for giving the money to 
Howard. The certificate of deposit was in Mrs. Newton’s possession 
when she died. 

The appellant contends that the evidence conclusively shows that at 
the time of her death Mrs, Newton was in the exclusive possession of the 
certificate of deposit; that the money was hers in the first instance, and 
that there was no completed gift inter vivos because the donor had not 
parted with title and possession, and that dominion and control of the 
fund represented by the certificate had not been parted with by the donor 
beyond recall. Similar cases have arisen in other jurisdictions and many 
of them are collected in exhaustive notes in 48 A. L. R. 200 and 66 
A. L. R. 888. The questions presented in these cases have been resolved 
on various theories. The facts in each case seem to differ, and none of 
the facts are exactly parallel with the case at bar. Most of the cases 
have been disposed of upon the gift theory, and the result has turned 
upon the determination of the court as to whether there had been a 
completed gift, while other courts seem to have concluded that a com- 
pleted gift is not essential to the vesting of sole title in the survivor. 
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- The facts before us seem to show a completed gift inter vivos. Mrs. 
Newton caused the certificate of deposit.to be issued in their joint names, 
payable to either, and there is evidence that she delivered the first of 
these certificates to her son, Howard; that she told numerous witnesses 
that she had given the money to Howard to do with as he pleased. There 
is evidence that at times he in effect cashed the certificates, taking the 
interest, and reinvesting the principal in a new certificate payable to 
himself and his mother. He might have taken the principal on these 
occasions and disposed of it as he saw fit. At such times at least he had 
full control and possession of the gift. There is evidence that he retained 
these certificates most of the time, but that when he was busy and could 
not attend to the matter his mother acted for him in collecting the 
interest and renewing the certificate. This evidence justified the jury in 
concluding that, upon the issuing of the first joint certificate and its 
delivery to her son, Howard, there was a completed gift, and that on the 
oceasions thereafter, including the occasion of her death, when Mrs. 
Newton had possession of the certificate it was merely as the agent of 
her son, Howard. 


LIABILITY OF TRUSTEES FOR RETENTION 


OF TRUST SECURITIES 


‘ 


St. Louis Union Trust Co. v. Stoffregen, Supreme Court, 40 N. Y. Supp. 
(2d) 527 


A trustee is not liable for failure to sell securities immediately 
upon assumption of trust duties, or even after a considerable interval, 


if under all the circumstances he acts prudently in postponing the 
sale. 


Decedent by his will created a trust for the benefit of his son. The 
defendants in this action were named as trustees of said trust which 
consisted of German, Chilean and other bonds. The defendants as 
trustees were not vested with any special authority to retain these 
bonds in the trust estate, but were given full power to sell and convey 
any of the trust property, and invest and reinvest the trust funds. 
Plaintiff, as successor trustee, brought this action against the defend- 
ants for losses sustained by the alleged negligence of the defendants 
for failing to dispose of the bonds during the period between 
February 26, 1931, when the defendants assumed their duties as 
trustees and September 30, 1936, when one of the defendants resigned 
and plaintiff was appointed as successor trustee. The plaintiff 
contended that the bonds should have been disposed of by June, 1931. 
The defendants on the other hand, experienced business men, kept in 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §504. 
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close contact with conditions and the market, and acted in retaining 
the bonds only after consulting and taking the advice of numerous 
bankers and brokers prominent in their respective fields. 


It was held that the defendants were not negligent in retaining 
and postponing the sale of the bonds. The fact that their judgment 
in doing so did not prove right is not a showing that they failed to 
exercise a sound and reasonable discretion in the management of the 
trust. 


Action by the St. Louis Union Trust Company, as trustee under the 
last will and testament of Charles Stoffregen, deceased, against Carl H. 
Stoffregen and Herman C. Stoffregen, former trustee and continuing 
co-trustee, for losses in securities caused by the alleged negligence of the 
defendants. 

Complaint dismissed on the merits. 


Simpson, Thacher & Bartlett, of New York City (Hamilton C. 
Rickaby, Delmar Karlen, and Frederick K. Hackett, all of New York 
City, of counsel), for plaintiff. 

Paul G. Gravenhorst, of New York City (Platt K. Wiggins, Paul G. 
Gravenhorst, and Jay F. Tiffany, all of New York City, of counsel), for 
defendants. 


COLLINS, J.—The plaintiff seeks to hold the trustees of a trust 


created under the will of Charles Stoffregen (who died a resident of 
St. Louis, Missouri, October 3, 1930), for the life benefit of his son, 
Otto G. Stoffregen, accountable for a breach of defendants’ fiduciary 
duties by failing to dispose of securities during the period between 
February 26, 1931 (when the defendents undertook their duties as 
trustees), and September 30, 1936 (when the defendant Carl Stoffregen 
resigned and the plaintiff was appointed successor trustee). The securi- 
ties were: $5,000, principal amount of Berlin, Germany, 30 year Ext. 
S. F. bonds 6% due 6/15/58 ; $20,000, principal amount of Central Bank 
of German State & Provincial Banks, Inc., Mtge. Sec. S. F. Ser. B 6% 
due 10/1/51; $3,000, principal ‘amount of Chilean Consolidated Munici- 
pal Loan, 31 yr. Ext. S. F. Ser. A 7% Bonds due 9/1/60; $7,000, 
principal amount of Detroit & Canada Tunnel Co. 20 yr. conv. S. F. 
Deb. 64% due 5/1/48. 

The plaintiff maintains that the securities should have been disposed 
of by June of 1931. Subsequent to that date and during the balance of 
1931, conditions in Chile and Germany grew progressively worse. 

The trustees had no special authorization to retain the securities; 
they were given under the will only such powers as to the sale or reten- 
tion of securities as they would ordinarily have had by operation of law. 
They were given full power, however, to hold the trust estate and to sell 
and convey any of the trust property, real or personal, and invest and 
reinvest the trust funds and collect the income or gain thereof. 
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The actual administration of the trust was conducted by defendant 
Carl H. Stoffregen in New York, he was the active trustee, but what he 
did was after consultation and with the approval of his cotrustee, defend- 
ant Herman C. Stoffregen. The life beneficiary was kept fully informed 
concerning estate affairs, and he was invited to make suggestions regard- 
ing investments, etc. 

Defendant Carl H. Stoffregen is a man of affairs. He was associated 
with the decedent in the coffee business in St. Louis from 1897 until 
decedent’s death. He was, therefore, familiar with the decedent’s opin- 
ions and judgment regarding the securities in question. He came to New 
York in July, 1913, to become a member of the firm of Steinwender, 
Stoffregen & Company, of which firm the decedent had been a member 
since 1878. This company did an international coffee business, buying 
from producing countries and selling to consuming countries. The 
coffee concern had very close contacts with all South American countries 
and sold coffee in Germany as well as other European countries for a 
period of many years. Defendant Carl H. Stoffregen was president of 
the New York Coffee Exchange for two terms in 1926 and 1927, and he 
has been active on that exchange since coming to New York in 1913. 

The City of Berlin bonds, the Central Bank of German State & Pro- 
vincial Bank bonds and the Detroit & Canada Tunnel bonds were bought 
by the decedent on April 30, 1929, and the Chilean Consolidated Munici- 
pal Loan bonds were purchased by the decedent on March 25, 1930. 
Defendant Carl H. Stoffregen discussed these securities with his father 
prior to the decedent’s death, and the decedent was in constant touch 
with the situation. Decedent deemed the securities desirable and safe 
investments. Berlin was the largest city in Germany and the third 
largest in the world. Decedent had faith in Germany’s recovery, in the 
re-establishment of Germany as a world power, politically and industri- 
ally. The record of Berlin for paying its obligations was perfect. As to 
the tunnel bonds, decedent felt that they would follow along the lines 
of the Holland Tunnel, the bonds of which he held. He reposed con- 
fidence, too, in Chile. All these securities had been held by the decedent 
during the 1929-1930 depression. 

After the trustees assumed charge on February 26, 1931, they em- 
ployed a reliable accounting firm to outline a form of accounting, and 
kept in close contact with conditions and the market. The life beneficiary 
never made any request that the securities be sold, although defendants 
informed him of the uncertain, shaky conditions. Reference was made 
to the European collapse and the Chilean moratorium, but the trustees 
suggested that it was no time to sell and take consequent losses in the 
panicky market; belief was expressed that ultimately both principal and 
interest would be paid. | 

Defendant Carl H. Stoffregen’s decision to retain the securities was 
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arrived at after investigating the nature of the securities and after 
consulting with, and taking the advice of, the following bankers and 
brokers: Alexander Pinney, formerly of Lee, Higginson & Company and 
now a member of the firm of Craigmyle, Pinney & Company ; Harvey V. 
Delapena, formerly with the Grace National Company and now a vice- 
president of the Grace National Bank; Edward H. Gilbert, formerly 
manager of the investment department of Clark, Dodge & Company, 
and now manager of the investment department of Auchincloss, Parker 
& Redpath; C. Russell MacGregor of Clark, Dodge & Company; 
Spencer Phillips of Tucker, Anthony & Company; Barrett Brown, 
formerly sales manager with the Bankers Trust Company and now 
associated with R. W. Pressprich & Company; John S. Logan of the 
National City Company; Robert Felheim of Lehman Brothers; Mr. 
Twaddell of Brown, Harriman & Company. 

Full cash interest was received on the City of Berlin bonds regularly 
to and including the June, 1933, coupon. The December, 1933, interest 
was paid in April, 1934, in 50 per cent cash and the balance in scrip. 
The June, 1934, interest was paid in March, 1935, in 30 per cent cash 
and 70 per cent reichsmark. 

The $20,000 Central Bank of German State and Provincial Bank 
bonds paid their interest regularly to and including April 1, 1933. The 
October, 1933, interest was paid April 30, 1934, in 50 per cent cash and 
50 per cent scrip. The April, 1934, interest was paid March 26, 1935, 
iu 30 per cent cash and 70 per cent reichsmark. According to informa- 
tion received by Mr. Stoffregen from the Grace National Bank semi- 
annual payments of $600,000 were to be made to cover interest and 
amortization on the Chilean Consolidated Municipal Loan Bonds and 
from that amount sufficient funds were to be applied to pay coupons 
maturing March 1 and September 1, and the balance was to be applied 
toward calling outstanding bonds. These funds were received on schedule 
through September 1, 1931, and were used as outlined. Since September 
1, 1931, no furthur remittances have been received from Chile under the 
terms of the indenture. As to the Detroit Tunnel securities, a default 
in the interest payment had occurred on February 1, 1931, and protective 
committees had already been formed. These were the weakest of the lot, 
characterized as a ‘‘business man’s investment.’’ Their collapse was 
produced by the collapse of the automobile industry around that period, 
as well as by competition from the Detroit International Bridge. 

Consensus of opinion among those advising the trustees was that 1931 
was a period of world-wide depression, that the emotional excitement 
in respect to securities resulting from the world situation had brought 
about very low prices and that it was an inopportune time to sell 
securities. 

There was gloom, but most observers thought they envisioned the 
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silver lining. Although Nazism had appeared and Hitler—‘‘a stick of 
dynamite in the European situation’’—was in the ascendancy, few. were 
foresighted enough to presage the dire consequences. 

In 1931 Chile’s financial structure was in the process of rehabilitation 
and stabilization. Several insurance companies held some of the German 
bonds. Even Nazi Germany was not repudiating commercial bonds; 
only political obligations—reparations—were kicked overboard. As 
observed, Berlin has no record of default of any kind. In December, 
1931, the astute and usually knowledgable Mr. Thomas Lamont, of 
J. P. Morgan & Co., expressed every confidence in the German people. 
He felt that they would not repudiate their obligations. Bankers gen- 
erally were sure Germany was not going to fold up. Others having 
more at stake than the defendants-trustees were fearful, yet hopeful. 
They clung to what they held in the hope—more, expectation—that 
conditions would be bettered. 

Yet the plaintiff asserts that the handwriting was so boldly and 
graphically etched on the wall that the trustees should have seen it, and 
seeing it, should have acted accordingly. Clinging to the securities when 
the signs were portent, was—plaintiff maintains—more than poor 
judgment, it was, plaintiff charges, downright negligence. 

That there were signs of approaching disaster, and that they were 
portent, we now know. But were these signs as neon-like then as they 
became? Were they so glowing and certain and irremediable between 
February and June, 1931, as to have compelled the trustees to jettison 
the securities? 

To switch the metaphor, taking a backward glance at the perilous 
road over which we have come since 1931, it would appear that even the 
unwary should have seen and guarded against the dangers ahead. But 
that is a judgment in retrospect. Were the perils so obvious, so sure 
as to cancel the optimism on which even the most prudent acted ? 

The plaintiff insists that the defendants had no right to hold these 
securities in the vain speculation that the prices might rise. But the 
nub of this doctrinaire insistence is ‘‘vain’’—should the defendants 
have known that holding on to them was ‘‘vain’’? True, the Detroit & 
Canada Tunnel Company debentures could have been sold during the 
months of March and April 1931, without loss to the trust estate. The 
Chilean bonds had too high a yield to make the most conservative of 
investments. These bonds, plaintiff asserts, could have been sold without 
loss to the trust estate. As to the German securities, plaintiff says anyone 
with prudence could have foreseen their evanescence. All the securities, 
says the plaintiff, are classified as ‘‘better grade speculation,’’ unsuitable 
for trust funds. Plaintiff points to and stresses the rule that ‘‘specula- 
tion still is forbidden to fiduciaries. Prompt liquidation of speculative 








474 THE BANKING LAW JOURNAL 


assets is still the standard rule.’’ In re Stumpp’s Estate, 153 Misc. 92, 
274 N. Y, S. 466, 480. The guide governing the conduct of trustees 
‘‘necessarily excludes all speculation, all investments for an uncertain 
and doubtful rise in the market.’’ King v. Talbot, 40 N. Y. 76. The 
plaintiff insists that it was not for the defendants to gamble as to whether 
or not things would turn out right or to guess that the situation might 
not be as bad as it appeared. It was their duty to retain only such invest- 
ments as were safe and not subject to such risks. ‘‘The true significance 
of bad general economic conditions,’’ argues the plaintiff, ‘‘is that they 
require special care on the part of the trustees. When times are hard 
it is the time to get rid of weak securities, as these in question obviously 
were, and to invest the trust funds in strong securities.’’ Planitiff 
stresses the doctrine of Rand v. McKittrick, 346 Mo. 366, 142 S. W. 2d 
29, 31, that ‘‘ . . . the courts of the land have required trustees of trust 
funds to exercise a greater degree of care and caution when investing 
such funds than prudent men ordinarily exercise when investing their 
own funds. Investments which are speculative in nature have been 
universally tabooed, by the courts of the union, as proper investments 
for trust funds. Yet prudent men may and do invest in speculative 
enterprises. Wild v. Brown, 120 N. J. Eq. 31, 183 A. 899. Hence the 
rule is well stated, Restatement of the Law, on Trusts, supra, that trustees 


may ‘make such investments and only such investments as a prudent man — 
would make of his own property having primarily in view the preserva- 
tion of the estate and the amount and regularity of the income to be 
derived.’ ”’ 


Indubitably these securities were not the best available. But that 
factor does not per se, make the defendants liable for not disposing of 
them in the first half of 1931. And to concede that the securities could 
have been disposed of before their greater decline without loss to the 
estate does not resolve the final issue. Did the defendants act prudently ? 
—that is the question. Inasmuch as the essence of that issue is what the 
trustees should have done about these securities between February 26, 
1931, and June, 1931, a prime difficulty encountered is in separating the 
situation then from what it became. Sometimes our gaze is so arrested 
by the length of a shadow that we do not think to give a look at the 
distant object which casts it. The trustees’ dilemma must be viewed in 
the setting of 1931 rather than in the setting subsequently created by 
later events. To adopt hindsight as a yard stick for the trustees’ conduct 
would be grossly unjust to them; moreover it would create a dangerous 
and unfair standard of conduct for fiduciaries generally. Men are not 
charged with omnipotence or clairvoyance; they can act only on human 
indices available, at the time of action or inaction. Were they foresighted 

enough, the world today would not be ensanguined. 
; While I sympathize with the beneficiary’s unfortunate loss, I am 
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unable to perceive that the trustees were guilty of negligence. To be 
sure, we know now that the prudent course would have been the disposal 
of the securities. But as was said in Costello v. Costello, 209 N. Y. 252, 
at page 262, 103 N. E. 148 at page 152: ‘‘A wisdom developed afiter an 
event, and having it and its consequences as a source, is a standard no 
man should be judged by.’’ 

In Fairleigh v. Fidelity Nat. Bank & Trust Co. of Kansas City, 335 
Mo. 360, at page 374, 375, 73 S. W. 2d 248 at page 256, the court in 
refusing to surcharge the trustee, appositely said: ‘‘Certainly the trustee 
was not an insurer nor was it required to be infallible in its judgment 
or to possess and exercise powers of ‘prevision or prophesy’ or anticipate 
events not generally looked for and the mere fact that the trustee’s 
judgment was not fully vindicated by the course of subsequent events 
which were not discoverable by ordinary prudence, is not a showing that 
the trustee failed to exercise a sound and reasonable discretion in the 
management of the trust.’’ 

When the defendants became trustees on February 26, 1931, we were 
in the midst of the 1929-1932 world-wide depression. They were faced 
with a dilemma—a dilemma not easily soluble. Should they sacrifice 
the securities in the existing panicky feeling and put the trust to loss, 
or should they retain the securities with the hope that a return to normal 
conditions would restore the values of the securities? What was said 
in In re Cross’ Estate, 117 N. J. Eq. 429, at pages 433, 434, 176 A. 101, 
at page 103, is pertinent: ‘‘The treacherous path that lay before the 
investor, whether trustee or otherwise, in the spring and summer of 1931 
(when it is suggested that the executors should have sold and reinvested), 
is apparent when, with the advantage of retrospection, we look upon the 
debacle that ensued. Favored forms of trust investment were sucked 
into the maelstrom—mortgage investments, corporate bonds, and even 
cash in bank. .. . However loudly it may now be said that people should 
have foreseen, most men of: that degree of prudence and caution that 
we call ordinary did not foresee. Wisdom after the event is not the 
test of responsibility.’’ 

The trustees’ path of duty was ‘‘somewhat blind and difficult.’’ 
Matter of Weston’s Estate, 91 N. Y. 502, 508-511. Moreover, as was 
significantly said in the Weston case, ‘‘It is easy to see now that it would 
have been wiser to have sold, and had the executors known then what 
they and we know now, they would undoubtedly have done so. But they 
did not and could not know. ... There is, and there can be, no rigid and 
arbitrary standard by which to measure the reasonable time within which 
the discretion of an executor directed to convert an estate into money 
must operate. ... The test must remain, the diligence and prudence of 
prudent and intelligent men in the management of their own affairs. 
... Stocks of variable value ought not to be timidly and hastily sacrificed, 
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nor unwisely and imprudently held. Even where there is a direction 
to sell, reasonable time must be given, and what that is must be deter- 
mined in each case by its own surroundings. Here the estate was large. 
A trust fund was early constituted which furnished enough of income 
for the immediate wants of the beneficiaries. They made no complaint 
at the time because the stock in question was held. If the result had been 
a gain to them they would have been thankful for the delay. For the 
loss which did result we think, under all the circumstances, the executors 
should not be charged.’’ 

In re Pettigrew’s Estate, 115 N. J. Eq. 401, 171 A. 152, 155, it was 
said : ‘‘ For the precipitous decline in the market and the general economic 
depression which followed, the executors cannot be held to account... . 
In not then selling, they did as hundreds of thousands of other ordinarily 
prudent and cautious persons. ’’ 

In Matter of Horton’s Estate, 166 Mise. 768, 770, 3 N. Y. S. 2d 215, 
217, a salient distinction is drawn between the purchase of a speculative 
stock and the retention of such a stock awaiting the arrival of a favorable 
opportunity to sell. The former, it was held ‘‘would constitute 
negligence ; the latter, regarded prospectively, might be prudent, although 
in retrospect it might seem to have been a previous error. Furthermore, 
the distinction between negligence and mere error of judgment must be 
borne in mind.’’ 

Surrogate Foley, in Matter of Kramer’s Estate, 172 Mise. 598, 605, 
606, 15 N. Y.'S. 2d 700, 707, held that a fiduciary ‘‘may not be surcharged 
for a shrinkage in value or an impaired condition of the security or 
property due to economic conditions over which he had no control... . 
In no event can a trustee be held liable for mere error of judgment or 
for unfortunate results which he could not be expected to foresee and 
was powerless to prevent.”’ 

It would seem that in Missouri there is no statutory law or case law 
which specifically defines what are legal and what are non-legal invest- 
ments for trustees. Thus, in St. Louis Union Trust Co. v. Toberman, 
235 Mo. App. 559, 140 S. W. 2d 68, 72, 73, it was said: ‘‘In many juris- 
dictions the question of the nature of the investments that a trustee may 
make of trust funds in his possession has come to be explicitly regulated 
by statute, but such is not the case in our own jurisdiction, save as 
respects the inhibition placed upon the right of any trust company to 
invest trust funds held by it in its own capital stock. . . . Neither is there 
any decision in our own state which purports to arbitrarily classify, 
define, or limit the character of investments that a trustee may or may 
not make for his estate. .. . 

In Rand v. McKittrick, supra, it was said: ‘‘In making investments 
of trust funds the trustee is under a duty to the beneficiary (a) In the 
absence of provisions in the terms of the trust or of a statute otherwise 
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providing, to make such investments and only such investments as a 
prudent man would make of his own property having primarily in view 
the preservation of the estate and the amount and regularity of the 
income to be derived.”’ 

Cornet v. Cornet, 269 Mo. 298, 190 S. W. 333, heavily leaned upon 
by the plaintiff, merely condemned the particular foreign investment 
there assailed. The trustee there had not been prudent, the court found, 
and had not used proper care in making the investment of trust funds 
in the bonds of the State of Jalisco, Mexico. 


I do not read that case as authority for the proposition that invest- 
ment of trust funds in foreign securities will not be sanctioned under 
any circumstances. 


In Boland v, Mercantile-Commerce Bank & Trust Co., 349 Mo. 731, 
163 S. W. 2d 597, 606, it was said: ‘‘In a consideration of the evidence 
presented, we must keep in mind that we are not called upon to weigh 
and consider the evidence with reference to selling or retaining the 
Frisco stock and bonds in the sense of substituting our judgment for 
that of the duly appointed trustees, nor may we view the exercise of 
their judgment and discretion in the light of what has since happened. 
On the other hand, in considering the action and conduct of the trustee 
in holding the said stock and bonds we must look to the facts and cireum- 
stances existing from time to time in order to determine whether the 
trustees reasonably exercised their discretion in the light of facts and 
issues as presented at the time, that is, without aid of the retrospective 
view, which view we now enjoy and which so clearly and forcefully 
appears from the record in this case. . . . In retrospect it appears that 
subsequent events have proven the views of Eastman and Moody’s 
Investor’s Service to be correct, however, that could not have been 
determined at the time and the mere fact that the prophecy of one 
happens to be right is not basis for liability against one whose erroneous 
judgment has resulted in loss to the estate. The evidence disclosed that, 
thé error of appellants was a most common one at the time in financial 
circles. .. . It may be conceded that in due time the trustees reached the 
conclusion that the Frisco stock and bonds were not desirable invest- 
ments, but what to convert the same into, and when to do so, was still 
a question for the trustees considering the circumstances then existing. 
It appears that the trustees retained the investments, awaiting what they 
considered a proper time to sell, and their retention of the securities was 
not due to any lack of attention, but was wholly based upon the actual 
consideration of existing conditions.’’ 


The court in the Boland case approved what impresses me as a 
reasonable rule, stated in 2 Scott on Trusts (p. 1236, § 230) : ‘‘A trustee 
is not liable merely because he fails to sell the securities immediately or 
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even after a considerable interval, if under the circumstances he acted 
prudently in postponing the sale.’’ 

We see, therefore, that whether we apply the Missouri rule (§ 298, 
Re-statement of Conflict of Laws) or that of New York, the standard of 
conduct in neither jurisdiction was transgressed. 

In the circumstances here I cannot find that the defendants did not 
act prudently in postponing the sale of these securities. The fact that 
their judgment did not prove right ‘‘is not a showing that [they] failed 
to exercise a sound and reasonable discretion in the management of the 
trust.’’ Fairleigh v. Fidelity Nat. Bank & Trust Co., supra. Accordingly, 
the complaint is dismissed on the merits. No costs. Decision signed. 
Settle judgment accordingly. 


PROMISSORY NOTE FOR SERVICES REN- 
DERED PRECLUDES USURIOUS 
DEFENSE 


Kahan v. Schonwald, Supreme Court of Oklahoma, 135 Pac. Rep. (2d) 971 


In a suit by the payee of a note given for services rendered as 
surety, the element of usury cannot exist and therefore the maker 
cannot plead usury as a defense in action on the note. 

Defendant, in consideration of the services of the plaintiff in 
giving surety on a note for $10,000 which the defendant had executed 
with a bank to obtain a loan of money, gave the plaintiff a note 
payable in 90 days. Plaintiff brought this action to recover the 
balance due on said note, the defendant having paid the sum of $250 
on account. The defendant admitted the execution of the note and 
the payment of $250, but contended there was a failure of considera- 
tion and an oral agreement by the plaintiff to accept the payment of 
$250 in full satisfaction of the note. Later defendant asked to amend 
his answer so as to plead usury as a further defense to plaintiff’s 
action. 

It was held that as between the plaintiff and defendant the 
relation of borrower and lender was non-existent. Usury can be plead 
only where the relation of borrower and lender exists between the 
parties. The element of usury cannot exist in a note given for 
services rendered as surety. The defendant cannot plead the defense 
of usury. 


Action by Emanuel Schonwald against Louis Kahan to recover a 
balance allegedly due on a note executed by defendant to plaintiff for 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1565. 
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services rendered as surety. From a judgment in favor of the plaintiff, 
the defendant appeals. Judgment affirmed. 

G. C. Spillers and G. C, Spillers, Jr., both of Tulsa, for plaintiff in 
error. 

V. J. Bodovitz, of Oklahoma City, for defendant in error. 

PER CURRIAM—This action was instituted by the defendant in 
error, hereinafter referred to as plaintiff, against plaintiff in error, 
hereinafter referred to as defendant, to recover a balance alleged to be 
due on a 90 day note executed by the defendant to the plaintiff for 
services rendered as a surety and on which note $250 had been paid. 

The defendant admitted the execution of the note and the payment 
thereon but plead failure of consideration and an oral agreement on the 
part of the plaintiff to accept the payment made in full satisfaction of 
the note as defenses to the action. The cause stood at issue from Febru- 
ary 18, 1938, without anything being done therein until May 21, 1941, 
when the parties waived a jury and the cause was placed upon the non 
jury docket. The cause came on for trial on September 8, 1941, at which 
time the defendant asked leave to amend his answer so as to plead usury 
as a further defense to the action. This request was denied. Trial was 
thereupon had to the court and resulted in a judgment in favor of the 
plaintiff and the defendant appeals. 

As grounds for reversal defendant urges that the action should have 
been dismissed for failure of plaintiff to comply with the requirements 
of the intangible tax law (68 O. S. 1941 § 1501 et seq.) and that it was 
error to deny defendant’s application for leave to amend his answer so 
as to plead usury as a further defense. 

The action was instituted on November 19, 1937, and the issues were 
drawn on February 18, 1938. The intangible tax law, supra, was enacted 
in 1939, and affected only persons and property subject to its provisions 
in 1940 and subsequent years. See Shidler v. Ross, 189 Okl. 65, 113 P. 
2d 603. When the action was instituted and the issues were made up, 
the requirements of the intangible tax law, supra, did not exist and could 
not have been anticipated. Under the evidence introduced plaintiff was 
shown to have been a resident of the state of Florida when the intangible 
tax law was enacted and when the same became effective and was a 
resident of said state continuously thereafter and at the time of the trial 
of the instant action. Grieves v. State ex rel. County Attorney, 168 Okl. 
642, 35 P. 2d 454. 

The evidence further shows on removal of the plaintiff to the State 
of Florida the note was left with his attorney for the purpose of collec- 
tion and the remission of the proceeds and for no other purpose. It is 
the general rule that notes left merely for collection and remission of 
proceeds do not by reason thereof acquire a taxable situs in the state in 
which they are located for such purpose. Crane Co. v. City Council of 
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the City of Des Moines, 208 Iowa 164, 225 N. W. 344, 76 A. L. R. 801, 
and notes under the A, L. R. citation at page 813. By 68 O. S. 1941, 
§ 1504, it is provided in part as follows: 


‘*All intangible personal property, as defined in Section 1, shall be 
deemed to have a taxable situs in this State where such property is 
owned by: 

**(a) An individual resident of this State, or by a corporation, 
association, common law trust or business trust organized or existing 
under the laws of this State, or is held by or subject to the control of any 
court clerk of any court in this State, or is under the control or manage- 
ment of any executor, administrator, trustee, or other fiduciary residing 
in or exercising control or management over such property from within 
this State. But such intangible personal property shall not be subjected 
to the tax levied under this Act if such property has acquired a business 
and taxable situs in some other state. 

‘*(b) A non-resident individual, firm, association, executor, adminis- 
trator, trustee or other fiduciary, foreign corporation, or other business 
organization, where such property has acquired a business situs in 
Oklahoma.’’ 


It will be noted from the above quoted statute that intangible personal 
property of a non-resident is to be deemed to have a taxable situs in the 
state only when it has acquired a business situs therein. The evidence 
in the case at bar was such that the court could properly infer therefrom 


that the note involved had never acquired a business situs within this 
jurisdiction and that therefore the intangible tax law, supra, had no 
application in premises. The contention of the defendant to the contrary 
cannot be sustained. 

The contention that it was error to deny defendant leave to amend 
his answer so as to plead usury in the transaction is wholly untenable. 
The evidence shows that the note involved had been given in considera- 
tion of the services of the plaintiff in going surety on a note for $10,000 
which defendant had executed to the First National Bank of Guthrie to 
obtain a loan of money from such institution and that as between the 
plaintiff and the defendant the relation of borrower and lender was 
non-existent. Usury can be plead only where the relation of borrower 
and lender exists between the parties. See National Novelty Import 
Co. v. Muncy, 93 Okl. 5, 219 P. 669; Simmons v. McLennan, 101 Okl. 98, 
223 P. 677. In contracts of sale, barter or exchange or for services or 
hire the element of usury cannot exist. Alder v. Chapman, 91 Okl. 196, 
219 P. 90. That the note in suit was given solely for the services rendered 
by plaintiff as surety appears beyond peradventure of a doubt when the 
definition of a surety is considered. 15 O. S. 1941, § 371, defines a surety 
as follows: ‘‘A surety is one who, at the request of another, and for the 
purpose of securing to him a benefit, becomes responsible for the per- 
formance by the latter of some act in favor of a third person, or hypothe- 
cates property as security therefor.’’ 
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DEPOSITORS OF INSOLVENT BANK ENTITLED 
TO PRIORITY IN DISTRIBUTION OF 
SURPLUS FUNDS 


Hoffman v. Unger, Supreme Court of Appeals of West Virginia, 24 S. E. 
Rep, (2d) 911 


Where there are funds remaining in the hands of a receiver of an 
insolvent bank, after payment of the principal indebtedness of the 
bank and all costs and expenses of the receivership, such surplus 
funds are properly distributable to depositors of the bank as interest 
on the principal indebtedness before distribution to stockholders who 
have paid their double liability assessment. 

Plaintiff, receiver of an insolvent bank, pursuant to a court order 

_ sought to distribute a balance of $3,639.18 remaining in his hands 
after the payment of the principal indebtedness of the bank and cost 
and expenses of receivership, to depositors who proved their claims. 
Defendants, stockholders of the insolvent bank who had paid in full 
their statutory liability as such, appealed from the order of the court 
contending that such surplus funds in the hands of receiver should 
be distributed to stockholders who have paid all or part of their 
stockholder’s liability. 

It was held that the funds remaining in the hands of the plaintiff 
were distributable to the insolvent bank’s depositors as interest on 
the principal indebtedness before distribution was made to defend- 
ants. The term ‘‘debts’’ for which defendants as stockholders are 
liable included interest on deposits. Interest on deposit is a part of 
the liabilities for which the double liability assessment of the de- 
fendants as stockholders must stand responsible. Recovery of 
principal by depositors of the insolvent bank did not preclude deposi- 
tors from being entitled to interest because of the law’s delay. 


Suit by John H. Hoffman, as receiver of the Bank of Morgan County, 
an insolvent state banking corporation, for purpose of liquidating the 
bank, against Joseph W. Unger and others. From decree directing 
distribution of funds, Joseph W. Unger and another appeal. 

Affirmed. 


J. O. Henson, of Martinsburg, for appellants. 

H. D. Allen, of Berkeley Springs, for appellee. 

Chas. G. Peters and Mohler, Peters & Snyder, all of Charleston, for 
Metropolitan Life Ins.*Co., amicus curiae. 

Robinson & Stump and John S. Stump, Jr., all of Clarksburg, for 
John H. Hoffman, Receiver for the Circleville Bank, a corporation, 
amicus curiae. 


FE EN ee ee Oe Oe oer eR eh Ie Sar ne eet need Re ee 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §146. 
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Harvey W. Harmer, Stathers, Stathers & Cantrall, and Mary Frances 
Brown, all of Clarksburg, for certain stockholders of Farmers Bank of 
Clarksburg, W. Va., amici curiae. 


RILEY, P.—John W. Hoffman, as receiver of The Bank of Morgan 
County, an insolvent state banking corporation of the State of West 
Virginia, instituted in the circuit court of said county a suit pursuant 
to Code, 31-8-32, for the purpose of liquidating said bank, Joseph W. 
Unger and A. R. Dawson, stockholders who have paid in full their 
statutory liability as stockholders, appeal from the decree of the Circuit 
Court of Morgan County, which provided that $3,639.18, being the 
balance remaining after the payment of the principal indebtness of the 
bank and costs and expenses of receivership, should be distributed by 
the receiver ‘‘to the depositors on claims proven in said bank.’’ 

Thus the sole question presented on this appeal is whether the balance 
remaining in the hands of the receiver of an insolvent bank, after the 
payment of the principal indebtedness of the bank and all costs and 
expenses of the receivership, shall be distributed by the receiver to the 
depositors who have proved their claims, or to the stockholders who have 
paid all or part of their stockholders’ liability. 

The Bank of Morgan County was declared to be an insolvent institu- 
tion by the Commissioner of Banking on October 3, 1931, and a receiver 
therefor was appointed. The outstanding capital stock of the bank 
consisted of two hundred and fifty shares of stock of the par value of 
one hundred dollars each. At the time of the closing of said bank for 
liquidation, A. R. Dawson was the owner and holder of eight shares and 
Joseph W. Unger, the owner and holder of five shares. The bill alleges 
that ‘‘the former receivers of the bank . . . have heretofore collected by 
suits and otherwise the statutory liability of the stockholders of said bank 
from whom collections could be made,’’ and the decree complained of, as 
above noted, relates that Unger and Dawson ‘‘have paid their statutory 
liability in full.’’ According to the bill all of the depositors of the bank 
have been paid ‘‘the principal of their respective deposits in full, but 
have been paid no interest thereon since the closing of said bank for 
liquidation.’’ 

At the outset it is appropriate to note the assessment of double 
liability which appellants, Dawson and Unger, paid was pursuant to a 
requirement of the Constitution of West Virginia, Article XI, Section 6, 
and Code, 31-4-16, to the effect that stockholders of any bank authorized 
by the laws of this State shall be personally liable to the creditors thereof 
over and above the amount of stock held by them respectively to an 
amount equal to their respective shares so held, for all liabilities of the 
bank ‘‘aceruing while they are . . . stockholders.’’ Where it appears that 
the assets of an insolvent bank are insufficient to pay in full all of its 
creditors and depositors, payment of such double liability, without await- 
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ing the administration of such bank’s assets, is a requirement of Code, 
31-8-32. See Bank of Marlinton v. King, 116 W. Va. 259, 180 S. E. 92; 
Lawhead v. Davis, 112 W. Va. 13, 163'S. E. 629; Tabler v. Higginbotham, 
110 W. Va. 9, 156 S. E. 751. The statute last cited likewise provides 
that: ‘‘If the assets of any such institution or other corporation, in- 
cluding any sums collected from . . . the stockholders, shall more than 
suffice to pay all of the creditors of such institution or other corporation 
who have presented and proved, or caused to be allowed, their several 
demands, the surplus shall be disbursed as follows: First, in the case of 
a banking institution, to the stockholders, who have paid in any sums 
upon their extraordinary liability as stockholders, pro rata up to the 
respective amounts paid by each of them. Second, if anything shall 
remain thereafter it shall be paid to the stockholders of the institution 
or other corporation, in proportion to the number of shares owned by 
them respectively.’’ 

The rule that the appointment of a receiver of a closed bank by the 
banking commissioner will not destroy its corporate entity and its 
directors are not removed from office thereby, was pronounced in Gall, 
Receiver, v. Cowell, 118 W. Va. 263, 190 S. E. 180. We think it follows 
that in the instant case the appointment of a receiver did not eo instante 
effect a cessation of the stockholders’ liability. The statute itself provides 
for the payment of costs and expenses of the receivership out of the 
assets of a closed banking institution ; and while this Court has held that 
the liability of a stockholder of a defunct bank for a double assessment is 
secondary in character (see Tabler v. Higginbotham, supra; Pyles v. 
Carney, 85 W. Va. 159, 101 S. E. 174, 175; Finnell v. Bane, 93 W. Va. 
697, 117 S. E. 549) ; we think that the evident purposes for which the 
statute was enacted are indicative that the Legislature intended that 
whatever assets there were belonging to a bank at the time of its closing, 
plus the aggregate sums collected by the receiver as double liability 
assessments, should constitute the fund out of which the receiver would 
pay the depositors and creditors of the defunct institution. In Tabler 
v. Higginbotham, supra [110 W. Va. 9, 156 S. E. 753], the following 
language of the Court reflects such a conclusion: ‘‘It follows that, if the 
assets, other than the double liability sums collected, are sufficient to 
pay the debts, there could be little harm done to the stockholders by 
‘forthwith’ payment of their statutory liability. . .. The other assets of 
the bank are first to be applied to the debts.”’ 

Our next inquiry, therefore, is what are the debts of the defunct 
institution? Does the term include interest? 

Courts and text writers alike state that, as a general rule, interest 
on a claim against an insolvent bank is calculated only to the date of 
suspension of the bank and a receiver’s taking charge of its assets, unless 
there are surplus assets after paying in full the claims of depositors and 
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creditors. Michie, Banks and Banking, Vol. 3, Section 219; Clark on 
Receivers, 2nd Ed., Section 660; Graver, Liquidation of Financial 
Institutions, Section 811; Fletcher Cyc, Corporations, Permanent Ed., 
Vol. 16, 1942, Revised Vol. Section 7937; 7 Am. Jur., Subject Banks, 
Section 744; Reichert v. Metropolitan Trust Co., 293 Mich. 76, 291 N. W. 
228 ; People ex rel. Barrett v. Farmers State Bank of Irvington, 371 Ill. 
222, 20 N. E. 2d 502; Gormley v. Eison, 189 Ga. 259, 5S. E. 2d 643, 647. 
The Georgia court, in Gormley v. Eison, supra, expressly declared that 
the general rule was applicable ‘‘on all claims, whether they are interest 
bearing or not,’’ while in Greva v. Rainey, 2 Cal. 2d 338, 41 P. 2d 328, 
330, the Supreme Court of California observed that: ‘‘Those cases 
declared that the statement that interest will not be computed from the 
date of insolvency became the general rule, not because the claims were 
considered to have lost their interest-bearing quality, but because in the 
great majority of cases the assets were insufficient to pay both the 
principal and the interest which would otherwise become due.’’ It is 
stated in 3 Zollman, Banks & Banking, Perm. Ed., § 1781, that ‘‘where 
a bank is so badly insolvent that the entire superadded liability of the 
stockholders when collected is insufficient to pay the principal of its debts, 
no question can arise whether its creditors are to receive interest, any 
computation of such interest would be a useless effort.’’ 

It was decided in this jurisdiction, in an early case (Parkersburg 
National Bank v. Als, 5 W. Va., 50), that a ‘‘bank is not chargeable with 
interest on sums deposited to the credit of customers to be drawn against 
by check, until payment be demanded, unless upon special contract.’’ 
In the instant case demand for payment would have been a useless 
gesture on the part of depositors for the appointment of the receiver 
presupposed the lack of sufficient funds to pay in full all creditors of the 
bank, ‘‘ The insolvency of the bank, or a suspension of payment, dispenses 
with the necessity of demand, and all deposits become due and payable. 
forthwith.’’ Michie, Banks and Banking, Vol. 5, pp. 684, 684; Zollman, 
' Banks & Banking, Permanent Ed., Vol. 5, § 3429. 

It does not appear affirmatively here that the existing surplus arises 
solely through payment of the double assessments. May then interest 
be paid to depositors out of such surplus? An affirmative answer finds 
ample and sound precedent. Richmond v. Irons, 1887, 121 U. S. 27, 
78. Ct. 788, 805, 30 L. Ed. 864, is a leading case, but the critique thereof 
by appellants’ counsel is that the problem therein considered and deter- 
mined arose under the National Banking Act, 12 U. S. ©. A. § 21 et seq... 
under which ‘‘the liability of the shareholder is for the contracts, debts, 
and engagements of the bank . . .; of course, not in excess of the maximum 
liability as fixed by the statute.’’ However, in People ex rel. Barrett 
v. Farmers State Bank of Irvington, supra, the Supreme Court of I]linois- 
was confronted with a construction of Article XI, Section 6, Constitution- 
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of Illinois, because of the claim of stockholders that the trial court had 
erred in directing a liquidating receiver to pay interest from the date of 
his appointment on all adjudicated claims. That section of the Illinois 
Constitution reads: ‘‘Every stockholder in a banking corporation or 
institution shall be individually responsible and liable to its creditors, 
over and above the amount of stock by him or her held, to an amount 
equal to his or her . . . liabilities accruing while he or she remains such 
stockholder.’’ According to the decision of the majority of the court, 
‘in contemplation of law the claims against the bank were interest- 
bearing at all aimes, and payment of interest depended only upon there 
being a surplus’’ [371 Ill. 222, 20 N. E. 2d 506]. It predicated its 
conclusion upon the postulate that ‘‘Equity allows or withholds interest 
in accordance with what is equitable and just in view of all the circum- 
stances in the case.’’ See also Reichert v. Metropolitan Trust Co., supra 
[293 Mich 76, 291 N. W. 229], which adopted the equitable principle 
as ‘‘the most compelling reason”’ assigned for allowance of interest to 
depositors, but it is noted that no double liability was involved. The 
dissenting opinion in the Barrett case argues that a defunct bank in the 
hands of a receiver ‘‘can make no contracts and incur no liabilities for 
which it or its stockholders may be held responsible.’’ The rationale of 
the dissent is expressed in the following language: ‘‘The rights and 
liabilities of creditors and debtors of an insolvent corporation are fixed 
and determined as of the time of the appointment of a receiver... . 
Whatever charges and expenses are incurred after that time are not 
obligations of the bank, but are debts of the receivership.’’ 

The reasoning employed in the dissenting opinion is, according to 
our view, not sound, for, as we have noted above, the appointment of a 
receiver does not destroy the corporate entity nor the status of the 
stockholders as such, and the item of interest which accrues during the 
receivership is not @ liability which the statutory receiver creates but 
arises by virtue of the relationship existent when the receivership is 
effected. In Stein v. Delano, 3 Cir., 121 F. 2d 975, 979, involving a 
national bank, stockholders contended that their responsibility was 
limited by the statutory language ‘‘contracts, debts, and engagements,’’ 
and thus excluded the item of interest. In denial of this contention, the 
Circuit Court of Appeals declared that: ‘‘To so interpret the statute 
would be to interpolate the words ‘principal amount of’ before ‘debt’. 
... The authorities are unanimous in their rejection of any such view.’’ 
We think such denial is applicable whether the item of interest is incident 
to a special contract or deposit or to an ordinary bank deposit. 

We have concluded that interest upon deposits is a part of the 
liabilities for which the double liability assessment of a stockholder of 
a closed bank must stand responsible because of principles of law, but 
equity, too, requires it, for it is not a sufficient answer to say that because 
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a depositor has recovered the principal of his deposit, he may not seek 
interest because the occasioned delay is the act of the law. To deny 
depositors the surplus because of the law’s delay is to impose upon them 
the responsibility both of the institution’s faulty financial condition and 
the insolvency itself. Moreover, unlike the stockholder, a depositor has 
no means of ascertaining the financial status of a banking institution 
whose invitation for deposits should be an avowal of solvency. See 
Bates, Supt. of Banking, v. Farmers Saving Bank, etc., Iowa, 3 N. W. 
2d 517, where assignment of depositor’s claim to Federal Deposit In- 
surance Corporation was held to include interest from the date of 
insolvency to date of payment. 

One contention argued against the payment of interest to the deposi- 
tors is that since it is asserted that the principal of the various claims 
has been paid and accepted, the right of depositors to interest may not 
now be asserted. In support thereof, we are directed to Bennett v. 
Federal Coal & Coke Co., 70 W. Va. 456, 74 S. E. 418, 40 L. R. A., N. S., 
588, Ann. Cas. 1913 E, 578, wherein it was held (pt. 4, syl.) as follows: 
‘*But where the contract does not so specifically provide for payment of 
interest, but the right thereto is by an implication, interest is considered 
as damages, and not as forming the basis of the action, and is recoverable 
only along with the principal sum and as an incident thereto, and if the 
principal sum be accepted in settlement the right to the damages is lost 
and no separate subsequent action can be maintained therefor.’’ The 
distinguishing factor between that case and the instant one is that in the 
latter the creditor has no choice in the matter of acceptance. He has no 
option of compromise as was true in the Bennett case. 

‘‘Even if it be conceded that the dividends are principal it should 
not follow that the obligation for interest is thereby extinguished. The 
rationale of the general rule in this regard is that when the creditor 
voluntarily accepts the principal as such, he ought to be regarded as 
having waived the interest. In the insolvency cases there is no voluntary 
acceptance of principal, because the creditor is precluded from rejecting 
the dividends and demanding payment of principal and interest in full.’’ 
Article, ‘‘ Effect of Insolvency Proceedings on Creditor’s Right to In- 
terest,’’ Hanson, 32 Michigan Law Review 1069, 1085. 

We do not agree with counsel that this result is an extension of the 
rule in the Bennett case. That case dealt with an agreement of settle- 
ment between two parties dealing at arm’s length where the creditor 
voluntarily accepted the principal which was a smaller amount than he 
claimed. The situation here is factually dissimilar. A depositor of a 
closed bank does not necessarily regard the dividends he receives as 
payment on principal. Until the assets are administered, he knows not 
what his rights are as to interest. We may not say that the receiver’s 
allegation in the bill of complaint, that principal has been paid in full, 
charges a depositor with acceptance of dividends, aggregating the prin- 
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cipal sum of his indebtedness, as an agreement that such amount is a 
settlement of his claim in full in the absence of an actual and existing 
agreement to that effect. 


INDORSER OF NOTE HELD TO HAVE WAIVED 
PRESENTMENT, DEMAND AND NOTICE 
OF DISHONOR 


Holekamp v. Hines, St. Louis Court of Appeals, Missouri, 170 S. W. 
Rep. (2d) 90 


Where a person signed a note as indorser at holder’s request, 
and indorser paid interest on note and repeatedly promised the holder 
that he would pay the note, and in addition turned over to the holder 
his property encumbered by a deed of trust which secured the note 
in order that the holder might collect rents and apply the same to 
payments of interest and principal, it was held that said person was 
liable as an indorser and had waived his right to demand proof of 
presentment of note to maker and demand and notice of dishonor. 

Plaintiff was a holder of a note of $653.25 purchased by him before 
maturity. The note was executed by one Hines and his wife, who 
plaintiff alleged were ‘‘straw’’ parties in this transaction. The note 
was payable to order of one Townsend, on or before six months after 
date, with interest at the rate of 8 per cent and payable at a 
designated bank. Prior to the purchase of the note the plaintiff 
talked with defendants, Doyle and his wife, and informed them that 
note was for sale and that he would buy it provided defendants owned 
the property described in the deed of trust pledged as collateral 
security for payment of the note. The defendants thereupon told 
the plaintiff it was their property and that they would indorse the 
note, and did in fact indorse the note in blank before the plaintiff 
purchased it. When plaintiff received the note from seller it had 
defendants’ and Townsend’s indorsements on it. Plaintiff left the 
note with the seller bank for collection inasmuch as it was payable 
there. Defendants made two interest payments during the time 
plaintiff was holder of the note. Plaintiff made demand on defend- 
ants for payment of said note and they promised repeatedly to 
pay the same but no further payment was ever made by defendants. 
Plaintiff brought this action against defendants, Doyle and his wife, 
alleging that they were makers of the note. Defendants contended 
that they were indorsers of note and as such their liability was regu- 
lated solely by the Negotiable Instruments Law. Defendants con- 
tended that note was not presented by plaintiff or any one in his 
behalf to the maker at maturity and no notice was served upon 
defendants at presentment and dishonor of the note and therefore 
they were discharged from liability on the note. 


NOTE —For similar decisions see Banking, Law Journal Digest (Fifth 
Edition) §§1059, 1060. 
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It was held that defendants were liable as indorsers of: the note. 
The facts showed that defendants as indorsers waived their rights of 
proof of presentment and demand and notice of dishonor by their 
payments of interest and repeated promises to pay the note plus the 
fact that defendants had turned their property over to the plaintiff 
to enable him to collect rents and apply the same to payments of 
principal and interest. 


Action by Jul R. Holekamp against Quiller Hines, Margaret Hines, 
P. S. Doyle, and Maud Doyle upon a negotiable promissory note. From 
a judgment in favor of plaintiff against defendants P. S. Doyle and 
Maud Doyle, the defendant P. 8. Doyle and Maud Doyle alone appeal. 
Affirmed. 


Paul H. Koenig and Walter W. Schiek, both of St. Louis, for 
appellants. 
Ben F. York, of St. Louis, for respondent. 


McCULLEN, J.—This suit was originally brought by Jul R. Hole- 
kamp, as plaintiff, against Quiller Hines and Margaret Hines, his wife, 
and P. 8. Doyle and Maud Doyle, as defendants, to recover upon a 
negotiable promissory note. It was begun in a Justice of the Peace 
Court where a judgment was rendered in favor of defendants P. 8S. 
Doyle and Maud Doyle, having been dismissed as to Quiller and Margaret 
Hines for failure to obtain service on them. It went on appeal by plain- 
tiff to the Cireuit Court of the City of St. Louis where it was tried 
before the court, a jury having been waived, and resulted in a finding 
and judgment in favor of plaintiff and against defendants in the sum 
of $653.25, the face amount of the note, with interest amounting to 
$557.30, aggregating $1,210.55. Defendants’ motion for a new trial 
having been overruled, they duly appealed. 

The petition of plaintiff alleged that on May 14, 1929, defendants 
Quiller Hines and Margaret Hines, his wife, by their promissory note, 
promised to pay to the order of R. F. Townsend $653.25, due and payable 
on November 14, 1929. The note was filed with the petition and marked 
plaintiff’s Exhibit A. Plaintiff further alleged that contemporaneous 
with the execution of said note, and to secure payment thereof, the 
defendants executed a deed of trust to C. O. Barth, Trustee for R. F. 
Townsend; that defendants P. S. Doyle and Maud Doyle, at the time 
of the execution of said note and deed of trust, were in truth and in 
fact the real owners of the real property described in the deed of trust, 
and that defendants Quiller Hines and Margaret Hines were straw parties 
holding the real estate described to the use and benefit of defendants 
P. S. Doyle and Maud Doyle, his wife, and that at the time of the execu- 
tion of said note and deed of trust defendants P. S. Doyle and Maud 
Doyle signed the note as a further security therefor and, in truth and 
in fact, became principals on said note; that contemporaneous with the 
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execution of said note there was executed by the defendants, as afore- 
said, five promissory notes, designated as interest notes, the first of ‘which 
was for $23.75, and the next four for ten cents less than the first and each 
preceding note—said interest notes being due each month after the first 
note according to their date and number. 

Plaintiff further alleged that defendants P. S. Doyle and Maud 
Doyle paid to plaintiff the amounts mentioned as and for the interest 
notes, and all said other interest notes were paid; that at the time the 
note sued on became due, the demand for payment was made on all the 
defendants herein, and that defendants P. 8. Doyle and Maud Doyle 
assumed all the obligation contained in said note and paid all the money 
paid thereon; that repeated demands for payment of said note were 
made on the defendants, and they repeatedly promised to pay same, no 
payment has been made and the full amount thereof is due, together with 
interest thereon. 

No pleading was filed by defendants, either in the Justice of the 
Peace Court or in the Circuit Court. 

At the beginning of the trial, before any evidence was introduced, 
defendants, through their counsel, offered an ore tenus demurrer on 
the ground that plaintiff’s petition did not state facts sufficient to con- 
stitute a cause of action against defendants Doyle; that it appeared 
from the note that said defendants were indorsers and, in order to fix 


liability of indorsers on them, the petition should contain allegations 
that the note was presented to the maker at maturity and was not paid, 
and that notice thereof was given said defendants as required by the 
Negotiable Instruments Act; that plaintiff’s petition contained no such 
allegations. The court overruled defendants’ oral demurrer and pro- 
ceeded with the hearing of testimony. 


Plaintiff testified that he lived in Webster Groves, Missouri, and was 
engaged in the lumber business. He identified the note sued on and 
it was introduced as plaintiff’s Exhibit A. The note was dated May 14, 
1929, and was due November 14, 1929. It was signed by Quiller Hines 
and Margaret Hines. It was payable, on or before six months after 
date, to the order of R. F. Townsend in the sum of $653.25, bearing 
interest from maturity at the rate of eight per cent per annum, and 
payable at the Citizens National Bank of Maplewood. On the back of 
the note appeared the signatures of P. S. Doyle and Maud Doyle above 
and ahead of the signature of R. F. Townsend. All said signatures were 
indorsements in blank. Below and following the signature of R. F. 
Townsend stamped thereon were two dates, namely, March 6, 1930, and 
August 26, 1930, and following each stamped date a notation ‘‘Pd. Int. 
to Date.’’ Plaintiff further testified that he purchased the note at the 
Citizens National Bank from Mr, Vincent; that prior to the time he pur- 
chased the note he talked to the Doyles and told them the note was up 
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for sale and that he was going to buy it provided it was their property 
and they would indorse it; that they told him it was their property and 
they would indorse it, and that they did indorse it before he bought it; 
that, later on, he got the note from Mr. Vincent and it had the indorse- 
ment of the Doyles on it; that it also had the indorsement of Ralph 
Townsend on it when he got it from Vincent. The witness was at first 
a little confused as to the date when he bought the note, at first stating 
that he bought it early in 1930. Later, after refreshing his memory by 
looking at the date on the note, he testified : 


“‘T will take that back. I said that it was due in 1930—it was due 
in 1929-—I bought it sometime in 1929. I haven’t the exact date. I 
don’t remember. 


“*Q. (By Mr. York) Was it before the due date? A. Before the 
due date, yes,”’ 


Further testimony of plaintiff was to the effect that he left the note 
at the Citizens National Bank for collection because that was where it 
was payable; that some time around November 14, 1929, he ifiquired at 
the bank for payment and talked to Doyle about payment; that the note 
was at the bank prior to November 14, 1929; that he knew Quiller Hines, 
one of the signers of the note, but did not talk to him at any time about 
the note; that the interest paid on the note on March 6, 1930, and on 


August 26, 1930, was paid by defendant Pat Doyle; that there was due 
on the note the face amount thereof plus interest at the rate of eight 
per cent per annum from August 26, 1930, amounting to $559.58. 

Plaintiff further testified that the note sued on was secured by a deed 
of trust which was introduced in evidence as plaintiff’s Exhibit B ; that 
he made repeated demands on Doyle to pay the note but Doyle said he 
wasn’t able to, but that when he could he would pay it, and that Doyle 
paid interest from time to time, and that eventually Doyle turned over 
to the witness the property mentioned in the deed of trust to enable the 
witness to collect on the notes and, in that way, pay the interest and 
whatever might be applied on the note in suit; that there was a first 
deed of trust against the property and that the man who held that deed 
had notes past due and threatened to foreclose if the interest wasn’t paid ; 
that witness collected some rents and applied a part of that money to 
pay interest notes and to pay on the first deed of trust. At this point 
the witness testified : 


“‘Q. (By Mr. York) Was there ever any rents collected which you 
applied as payment on this note indiminution of the note? A. No; there 
was never enough left to apply on this principal; the property was in 
ibad shape and needed repairs and other things and the expense and 
interest on the first took more than what the income was on the property. 
Eventually, it was foreclosed under the first, the taxes had not been 
paid.’’ 
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The witness was asked why the name of the payee, Townsend, 
appeared below the names of P. S. Doyle and Maud Doyle on tlie back 
of the note, and answered that he did not know; that he took the note 
to the teller of the Citizens National Bank in Maplewood about two weeks 
before it was due and told the teller he would like him to accept the 
money when it was paid there; that he put the note in the bank for 
collection ; that he left it in the bank possibly a year or more and then 
put it in his safe deposit box ; that the notations of interest paid, appear- 
ing on the back of the note, were made by the Assistant Cashier of the 
bank. 

C. O. Barth testified as a witness for plaintiff that he lived in Maple- 
wood, Missouri, and in 1929 was engaged in the business of real estate 
and insurance; that he was acquainted with the property at 1142-4 
Folger Avenue; that he had written fire and tornado insurance on that 
property for Mr. Pat Doyle sometime in 1929. 

At the close of plaintiff’s evidence defendant requested the court to 
give an instruction in the nature of a demurrer to the evidence, which 
the court refused to give. Defendants stood upon their demurrer to 
the evidence and thereafter the court entered its finding and judgment 
in favor of plaintiff as heretofore stated. 

Defendants contend that it was error for the court to refuse to 
direct a verdict in their favor; that there is nothing on the note in suit 
which would indicate that defendants intended to be bound in any way 
other than as indorsers, and they were, therefore, under Section 3078, 
R. S. Mo. 1939, Mo. R. 8. A. § 3078, only indorsers. 

It is insisted by defendants that being simply indorsers on the note, 
which was negotiable, and this being an action at law, their status as 
such and their liability are regulated solely by the Negotiable Instru- 
ments Act. They point out that, according to plaintiff’s own testimony, 
the note was not presented by plaintiff or any one in his behalf to the 
maker at maturity, and no notice was served upon defendants of present- 
ment and dishonor, of the note, in view of which they assert that, under 
Section 3104 R. 8. Mo, 1939, Mo. R. S. A. § 3104, they were discharged 
from all obligation and liability on the note. 


The statute, Section 3078, supra, relied on by defendants, provides: 
‘*A person placing his signature upon an instrument otherwise than as 
maker, drawer or acceptor is deemed to be an indorser, unless he clearly 
indicates by appropriate words his intention to be bound in some other 
capacity.’’ 

Statute, Section 3104, supra, is as follows: ‘‘Except as herein other- 
wise provided, when a negotiable instrument has been dishonored by 
nonacceptance or nonpayment, notice of dishonor must be given to the 
drawer and to each indorser, and any drawer or indorser to whom such 
notice is not given is discharged.’’ 
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Plaintiff answers defendants’ contention by asserting that where 
one puts his name on the back of a negotiable note to which at the time 
he is not a party, either as maker or payee, he is liable prima facie as 
maker. To support said proposition plaintiff cites a number of eases, 
most of which were decided before the Negotiable Instruments Act was 
enacted in Missouri in 1905. Typical among the cases so cited is 
Barnett v. Nolte, 55 Mo. App. 184, 185, where the court held that: ‘‘One 
who writes his name on the back of a note, of which he is neither payee 
nor indorsee, is prima facie a joint maker, whether the note is negotiable 
or not... . He may show, however, against anyone, except an innocent 
holder for value before maturity, that it was the understanding of the 
parties, at the time, that he was to be held as indorser, or as guarantor 
or as surety only.’’ 

It is sufficient to point out that it was held by our Supreme Court in 
Farm & Home Savings & Loan Ass’n of Missouri v. Theiss, 342 Mo. 40, 
111 S. W. 2d 189, 190, that by Sections 2691, 2692, R. S. Mo. 1929, of 
the Negotiable Instruments Act, now Sections 3078 and 3079, R. S. Mo. 
1939, Mo. R. 8S. A. §§ 3078, 3079, a change was effected in the rule stated 
in the Barnett case in so far as it relates to negotiable paper, and that 
such a signer in blank is now deemed an indorser. 

We think it is clear that the contention of defendants, that their status 
is simply that of indorsers, must be sustained. Statute Section 3078, 


supra; Eaves v. Keeton, 196 Mo. App. 424, 193 S. W. 629; Orthwein v. 
Nolker, 290 Mo, 284, 234 S. W. 787. 


We also hold that the evidence conclusively shows that they were not 
given notice of presentment of the note to the makers at maturity and 
demand for payment, and dishonor thereof. We are, nevertheless, of 
the opinion that under the pleadings and evidence defendants must be 
held liable on the note even though they were, as they contend, merely 
indorsers. The fact that defendants put their names on the back of the 
note, ahead of the payee’s indorsement, at the request of plaintiff, did 
not have the effect of constituting them principals or makers of the 
note, as contended by plaintiff. Since they did not clearly indicate by 
such indorsement their intention to be bound in some other capacity, 
they must be deemed to be indorsers under and by virtue of the statute, 
Section 3078, supra. Being indorsers, defendants were entitled to have 
the note presented to the makers at maturity and, if not paid, they were 
entitled to have notice of such nonpayment or ‘‘dishonor,’’ under Section 
3104, R. S. Mo. 1939, Mo. R. S. A. § 3104, unless they expressly or 
impliedly waived that right. 

Section 3124, R. S. Mo. 1939, Mo. R. 8. A. § 3124, provides: ‘‘ Notice 
of dishonor may be waived, either before the time of giving notice has 
arrived or after the omission to give due notice, and the waiver may be 
express or implied.’’ 
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We are of the opinion that by their promises to pay the note, and 
their payment of interest thereon, as well as by their subsequent conduct, 
defendants clearly waived their right to proof of presentment and 
demand of payment, and notice of dishonor, and were, therefore, liable 
as indorsers on the note. The evidence conclusively shows that defend- 
ants Doyle not only paid the interest on the note, and repeatedly prom- 
ised plaintiff to pay the note itself, but they also turned over to plaintiff 
their property encumbered by the deed of trust, which secured the very 
note itself, to enable plaintiff to collect the rents and apply such rents 
to the payment of interest, and to pay on the principal note if he should 
collect sufficient rent for that purpose. We hold that defendants clearly 
waived their right to demand proof of presentment of the note to the 
makers and notice of dishonor. Laumeier v. Hallock, 103 Mo. App. 
116, 77 8S. W. 347; Workingmen’s Banking Co. v. Blell, 57 Mo. App. 410; 
Salisbury v. Renick, 44 Mo. 554; Belch v. Roberts, 191 Mo. App. 243, 
177 8. W. 1062; Orthwein v. Nolker, 290 Mo. 284, 234 8S. W. 787. 


Defendants, in support of their contention that there was no waiver, 
cite the case of Wall Inv. Co. v. Schumacher, 344 Mo. 225, 125 S. W. 2d 
838, in which our Supreme Court held, in an action against an executrix 
of an indorser of a note, that evidence showing the indorser told a repre- 
sentative of the holder that the indorser would make arrangements to 
take care of the note, and that he would take care of the obligation, was 
insufficient to show that presentment and notice of dishonor had been 
waived. That case is not only not authority for defendants’ contention 
herein, because the facts therein were widely different from the facts in 
the case at bar, but, on the contrary, the principles of law laid down 
by the court in that case, as to what constitutes a waiver, when applied 
to the facts in the case at bar, make this a clear case of waiver. In the 
cited case the court adopted and stated the following principle: ‘‘To 
constitute a waiver, there must be an intention to relinquish the right, 
or there must be words or acts calculated to induce the other contracting 
party to believe, and which deceive him into the belief, that the holder 
of the right has abandoned it; and the party deceived must have acted on 
his belief, so that an assertion of the right will inflict upon him a loss 
he would not have sustained if its holder had not appeared to relinquish 
it.’’ Wall Inv. Co. v. Schumacher, 344 Mo. 225, 125 8. W. 2d 838, 839. 

The evidence in Wall Inv. Co. v. Schumacher, supra, was plainly 
insufficient to bring the case within the principle above stated, which sets 
forth the requirements to show waiver; hence there was no escape from 
the decision on the facts in that case, that waiver was not shown. That, 
however, is not the situation in the case at bar. 

In this case we have no such paucity of evidence of waiver. The 
evidence shows, without dispute, that defendants intentionally did the 
many things heretofore shown. The only reasonable inference from 
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such conduct and acts is that they were done with the ‘purpose of 
relinquishing defendants’ right to proof of presentment of the note to 
the makers, and notice of dishonor, thereby leaving plaintiff to believe, 
and to act on the belief, that they had relinquished that right. The evi- 
dence all points to but one conclusion, namely, that defendants herein 
never intended or expected to have the note presented to the makers, 
their straw parties, for payment. 

What we have heretofore said necessarily disposes of defendants’ 
point that the court erred in admitting parol evidence to show that 
defendants were makers of the note instead of mere indorsers. If the 
evidence had been admitted only for the purpose of showing defendants 
were makers, it would have been error, for it is settled law that parol 
evidence is not admissible to vary the legal effect of a blank indorsement 
on a negotiable note by one not otherwise a party to such note. Statute, 
Section 3078, supra. See Overland Auto Co. v. Winters, 277 Mo. 425, 
210 S. W. 1. 

However, while plaintiff erroneously asserted, as a basis for one 
of his contentions, the charge that defendants were makers of the note, 
it does not follow that because the evidence was inadmissible to vary the 
terms of the instrument as to defendants’ status, it was also inadmissible 
to show waiver of demand and notice of dishonor. The law is well- 
settled that evidence which is admissible for any purpose cannot be 
excluded because it is inadmissible for other purposes. Sotebier v. Tran- 
sit Co., 203 Mo. 702, 102 S. W. 651. 

In his petition plaintiff set forth with particularity the facts which 
if true, showed a waiver by defendants of their right to proof of present- 
ment and demand, and notice of dishonor. We think it is clear that the 
evidence complained of was admissible to prove those facts. Such 
evidence was competent and relevant to show that, even though defend- 
ants were not makers, they were indorsers who had waived their right 
to have such proof presented. We hold that the court did not err in 
admitting such evidence. 





LEGAL QUERIES AND ANSWERS 


By JosepH A. NosiLeE of the Massachusetts Bar 


Accommodation Paper 


Q. A married woman signs for accommodation in one state a note 
which is dated and payable in another state. By the laws of which state 
is her liability determined ? 


A. The laws of the state where the note is dated and payable. Jefferis 
v. Kanawha Fuel Co., Wise., 196 N. W. Rep. 238. 41 B. L. J. 111. 
§ 40 B. L. J. Digest. 


Altered Paper 


Q. Where a drawee bank has paid an altered check, does its failure 
to give prompt notice to the party receiving payment, after discovering 
the alteration, affect its right to recover? 


A. No. A bank is not precluded from recovering the money it has 


paid on an altered check by negligence in failing to discover the forgery, 
or in giving notice, unless the party from whom recovery is sought 
was injured thereby. New York Produce Exch, Bank v. Twelfth Ward 
Bank, 1385 N. Y. App. Div. 52, 119 N. Y. Supp. 988; Third Nat. Bank 
v. Allen, 59 Mo. 310. 31 B. L. J. 469. An unreasonable delay by the 
drawee bank (five years) in giving notice of the payment of a raised 
check after discovery of the fraud will prevent a recovery of the amount 
from the party to whom the payment was made. Continental Nat. Bank 
v. Metropolitan Nat. Bank, 107 Ill. App. 455. 31 B. L. J. 469. § 80 
B. L. J. Digest. 


Certification of Unindorsed Check 


Q. A prospective purchaser of real estate drew a check for part 
of the purchase price to the order of the owner and delivered it to the 
broker to be held until the closing of the deal. The broker had the 
check certified and, when the transaction was closed, demanded that his 
commission be paid out of the proceeds of the check. In an action by 
the broker against the bank, is he entitled to recover? 

A. No; for the reason that the broker was not the lawful owner 
of the check. Parker v. Walsh, Iowa, 205 N. W. Rep. 853. 43 B. L. J. 
84. § 268 B. L. J. Digest. 


Editor’s note: Answers to questions may not be applicable to all jurisdictions. 
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Judicial Crends 


Digest of Decisions on Forged Paper—Depositor’s Duty 
to Give Notice Upon Discovering Forged Indorsement 


Upon discovering the payment of a check upon a forged indorsement, 
the drawer must give prompt notice to the drawee bank or the bank 
will be released from liability. Lesley v. Ewing, Pa., 93 Atl. Rep. 875, 
32 B. L. J. 377; National Surety Co. v. Bank of the Manhattan Co., N. Y. 
(October, 1928), 45 B. L. J. 911; National Surety Co. v. Bank of the 
Manhattan Co., 231 N. Y. Supp. 389. 46 B. L. J. 35. 


Where a statement of August transactions is given to a depositor 
not later than September 10 a notification to the bank about the middle 
of September that some of the checks were forged is given in sufficient 
time. Sommer v. Bank of Italy Nat. Trust & Savings Assoc., Calif., 
293 Pac. Rep. 99. 48 B. L. J. 46. 


Where a bank pays a check bearing a forged indorsement and the 
depositor, upon discovering the fact about a year later, promptly notifies 
the bank, the fact that the depositor does not make formal demand upon 
the bank or commence action until six months after discovering the 
forgery is no defense to the bank. Atwell v. Mercantile Trust Co., 
Cal., 272 Pac. Rep. 799. 46 B. L. J. 224. 


Where the drawer of a check has notice indicating that the check 
had been paid on « forged indorsement and delays for several months 
before notifying the drawee bank he will not be permitted to hold the 
bank liable. Diamond v. Southwestern National Bank, Pa., 157 Atl. 
Rep. 626. 49 B. L. J. 395. 


Where the drawer of a check neglected for more than a month, after 
discovering that it had been paid on a forged indorsement, to notify 
the bank of the fact, the bank was released from liability, even though 
it appeared that the bank had notice of the forgery from another source 
at about the time the drawer found it out. United States v. National 
Exchange Bank, 45 Fed. Rep. 163. 4 B. L. J. 286. 
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Where the drawer of a check, paid on a forged indorsement, neglected 
to notify the drawee for 43 days after the discovery thereof, the bank 
was not liable. Connors v. Old Forge Bank, Pa., 91 Atl. Rep. 210. 31 
B. L. J. 758. 


The plaintiff’s clerk forged the indorsement of payees on 90 checks 
issued by the plaintiff between April 1897 and February 1903. During 
that period the plaintiff’s pass book was balanced 76 times. The plain- 
tiff did not give the drawee bank notice of the forgeries until April 1904. 
It was held that the delay of the plaintiff in giving notice promptly after 
the discovery of the forgeries, precluded the plaintiff from recovering. 
MeNeely Co. v. Bank of North America, 221 Pa. 588, 70 Atl. Rep. 891. 
26 B. L. J. 111. ; 


In a case involving the payment of a check on a forged indorsement, 
negligence on the part of a depositor in giving the bank notice of an 
irregular payment, that has come to his attention, or in tendering the 
forged instrument to the bank, will not absolve the bank from liability 
- unless it can show that it suffered actual damage as a result of the delay. 
Janin v. London & San Francisco Bank, 92 Cal. 14, 27 Pac. Rep. 1100, 
6 B. L. J. 105; Harlem Co-operative Building & Loan Assn. v. Mercan- 
tile Trust Co., 31 N. Y. Supp. 790, 12 B. L. J. 142; Pratt v. Union Nat. 
Bank, 79 N. J. L. 117, 75 Atl. Rep 313, 27 B. L. J. 325; National Surety 
Co. v. President and Directors of Manhattan Co., N. Y., 169 N. E. Rep. 
372. 47 B. L. J. 177. 


The Missouri statute providing that a bank shall not be liable to a 
depositor for the amount paid on a forged or raised check unless the 
depositor notifies the bank of the payment within one year does not 
excuse the depositor from giving prompt notice upon actually discover- 
ing that a forged check has been paid. Ward v. First Nat. Bank, Mo., 
27 S. W. Rep. (2d) 1066. 47 B. L. J. 501. 


A bank which pays a depositor’s check bearing a forged indorse- 
ment cannot charge the same against the depositor’s account. In such 
a ease the bank is not excused from liability because the depositor fails 
to give it prompt notice upon discovering the fraud where it appears 
that the forger had disappeared before the depositor had discovered 
the forgery, leaving no property. National Bank of Commerce v. Fish, 
Okla., 169 Pac. Rep. 1105. 35 B. L. J. 165. 


Where the drawer of a check learns that it has been paid by the 
drawee bank on a forgery of the payee’s indorsement, or. where he 
learns of facts which should lead him to believe that the check has been 
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so paid, it is his duty to notify the bank promptly of such payment. 
His failure to do this will prevent him from holding the bank liable for 
the amount of the check. Almar Building & Loan Association v. Broad 
Street Trust Co., Pa., 169 Atl. Rep. 262. 51 B. L. J. 148. 


In a case (which involved a series of checks) it was held that notices 
given to the bank within seventeen days and twenty-one days, respec- 
tively, after the discovery of the forged indorsements, was with sufficient 
promptness to charge the bank with liability, where it appeared that 
it was necessary to examine thousands of checks in order to ascertain 
which of them bore forged indorsements. Commonwealth v. Globe In- 
demnity Co., Pa., 185 Atl. Rep. 796. 53 B. L. J. 801. 


A bank which cashes a check payable to a corporation upon the 
wrongful indorsement of an officer of the corporation is liable to the 
corporation for the amount. But the corporation must notify the bank 
promptly upon discovering the fraud. <A delay of two years in giving 
notice will prevent recovery by the corporation even though the bank 
was negligent in cashing the check. National Production Co. v. Guardian 
National Bank of Commerce, Mich., 274 N. W. Rep. 774. 54 B. L. J. 888. 
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